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THE PRESENT AND FUTURE OF THE LAW 
OF EVIDENCE. 


IR HENRY MAINE had occasion, thirty years ago, to make 
some special study of the English system of Evidence, in 
attempting to adapt it to the use of his countrymen in governing 
India. In letting his intelligence “ play freely over the subject,” 
he was led to remark that “the theory of judicial evidence is con- 
stantly misstated or misconceived even in this country [England], 
and the English law on the subject is too often described as being 
that which it is its chief distinction not to be,—that is, as an 
‘ Organon, —as a sort of contrivance for the discovery of truth which 
English lawyers have patented.” Anda after pointing out that their 
law of evidence grew out of the jury system, he adds truly that 
“the English rules of evidence are never very scrupulously at- 
tended to by tribunals which, like the Court of Chancery, adjudicate 
both on law and on fact, through the same organs and the same 
rocedure.” 

And yet the system is very highly praised. Why then should it 
be so quickly abandoned when the jury is gone? If we should 
take too literally the undiscriminating statements of some writers, 
we might well wonder that so fine a thing should not always be 
used. A distinguished author tells us, at the end of a famous 
treatise :1 “ The student will not fail to observe the symmetry and 
beauty of this branch of the law; . . . and will rise from the study 
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of its principles convinced, with Lord Erskine, that ‘they are 
founded in the charities of religion, in the philosophy of nature, in 
the truths of history, and in the experience of common life.’ ” 

I think that it would be juster and more exact to say that our 
law of evidence is a piece of illogical, but by no means irrational, 
patchwork, not at all to be admired, nor easily to be found intelli- 
gible, except as a product of the jury system, as the outcome of a 
quantity of rulings by sagacious lawyers, while settling practical 
questions in presiding over courts where ordinary, untrained citi- 
zens are acting as judges of fact. In any other aspect largely 
irrational, in this point of view it is full of good sense; —a good 
sense, indeed, that occasionally nods, that submits too often 
to a mistaken application of its precedents, that is often short- 
sighted and ill-instructed, and that needs to be taken in hand by 
the jurist, and illuminated, simplified, and invigorated by a refer- 
ence to general principles. 

As regards Erskine’s often-quoted remark above quoted, quite 
too large and general a reach has been imputed to it. It wasa 
part of the famous opening argument in Hardy’s Case, in 1794, 
and had reference to the great advocate’s. unsuccessful contention 
against one of the most extraordinary, characteristic, and subse- 
quently discredited results of English adjudication. His client was 
charged with the treason of compassing the King’s death, and with 
the overt act of a conspiracy to depose him. Erskine had been 
inveighing bitterly against a doctrine which the court afterwards 
enforced against his client in its most uncompromising shape — 
the doctrine, namely, that in such a case proof of the conspiracy 
to depose was, in legal effect, proof of compassing the death, 
and not merely evidence of it; and this by virtue of an. indis- 
putable “ presumption.” ‘“ The conspiracy to depose the King,” said 
Eyre, C. J., in his charge to the jury,' “is evidence of compassing 
and imagining the death of the King, conclusive in its nature, so 
conclusive that it is become a presumption of law, which is in truth’ 
nothing more than a necessary and violent presumption of fact, 
admitting of no contradiction.” Such a doctrine, of course, while 
exhibiting itself in a dress of evidence and presumption, is, in 
reality, a very different matter ; it is really a doctrine of the sub- 
stantive law of treason ; grounded, indeed, upon a conclusion of 
evidence, upon what is usually true in such cases, but none the 
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less a doctrine which has now passed out of the sphere of evidence, 
and even out of the legitimate sphere of presumption, and has be- 
come an incontrovertible doctrine of the substantive criminal law. 
As against this hard, judicially-legislated principle, Erskine had 
contended that the overt act was only a piece of evidence; that the 
intent to kill the King was to be proved to the jury by evidence 
which really convinced them beyond a reasonable doubt; that a 
conspiracy to depose might or might not, according to the circum- 
stances of the particular case, suffice to prove the intent to kill; 
and that the jury must themselves be satisfied that it did. “ My 
whole argument,” he said, in substance, towards the end, “is only 
that the crime of compassing the King’s death must be found by 
you, really de/éeved by you, and beyond a reasonable doubt. You 
are to go upon the ordinary rules of evidence ; not upon precedents 
coming down from evil times. The rules of evidence as they are 
settled by law and adopted in its general administration, are not to 
be overruled or tampered with. They are founded in the charities 
of religion,” etc. Erskine was not engaged in any general estimate 
of the English law of evidence; he was pressing home a particular 
point, and condemning a certain contention as barbarous and incon 
sistent with those general principles which secured to a prisoner 
the free, unfettered exercise of the jury’s judgment, instead of 
driving them to a verdict by an irresistible legal rule. 

I have said that our law of evidence is ripe for the hand of the 
jurist. I do not mean for the hand of the codifier ; it is not ; but 
for a treatment which, beginning with a full historical examination 
of the subject, and continuing with a criticism of the cases, shall 
end with a restatement of the existing law, and with suggestions 
for the course of its future development. Such an undertaking, 
worthily executed, if it should commend itself to the bench, would 
need only a slight codperation from the legislature to give to the 
law of evidence a consistency, simplicity, and capacity for growth 
which would make it a far worthier instrument of justice than 
it is. 

Let us look at this part of our law, and consider (1) What, in 
fact, we have now; (2) What we should have, and how to 
get it. 

I. We have now, as our law of evidence, in the form in which it 
is ordinarily stated, a set of rules of great volume and complexity, 
occupying, with the illustrations thought needful for their exposi- 
tion, twelve hundred and thirty-four octavo pages in Taylor’s last 
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- (gth) edition of his work on Evidence, — a book which was origi- 
nally an adaptation of Greenleaf’s book, but was afterwards ex- 
panded, and now constitutes the chief English book on this subiect. 
The few principles which underlie this elaborate mass of matter are 
clear, simple, and sound. But they have been run out into a great 
refinement of discrimination and exception, difficult to discover 
and apply, and have been overlaid by a vast body of rulings at nzs¢ 
prius, and decisions im banc, impossible to harmonize or to fit into 
any consistent and worthy scheme. A great portion of these rules, 
as laid down by the courts and by our text writers, are working a 
sort of intellectual fraud by purporting to be what they are not. 
To the utter confusion of all orderly thinking, a court is frequently 
represented as passing on questions of evidence when in reality it 
is dealing with some other branch, either of substantive law or 
procedure. The rules are thus in a great degree ill-apprehended, 
ill-stated, ill-digested. Sometimes, as in the case of proving attested 
documents, they have come down out of practices and rules of 
medizval procedure by a slow process of change that has con- 
cealed their pedigree and their real nature and basis ; and then 
rules of this sort come to be applied or refused application merely 
according to their letter, or according to some false imagination of 
reasons, with grotesque results, and in a manner fanciful and un- 
intelligent. Sometimes our rules have sprung from following on 
after some single specific ruling at nisi prius, wise, perhaps, in the 
particular case, but having in it no general element or principle 
which should make it a precedent; and sometimes, on the other 
hand, from dealing with such a ruling, as if it were only a narrow 
and particular precedent, failing to recognize its true character as 
illustrating a large principle of sense and convenience, fit to be 
spread into a general application. In part the precepts of evi- 
dence consist of many classes of exceptions to the main rules, — 
exceptions that are refined upon, discriminated, and run down into 
a nice and difficult attenuation of detail, so that the courts become 
lost, and forget that they are dealing with exceptions ; or perhaps 
are at a loss to say whether the controlling principle is to be found 
in the exception or in the general rule; or whether the exception 
has not come to be erected into a rule by itself. In part our rules 
are a body of confused doctrines, expressed in ambiguous phrases, 
Latin or English, half understood, but glibly used, without per- 
ceiving that ideas, pertinent and just in their proper places, are 
being misconstrued and misapplied. 
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Let me, in part, illustrate what I mean. There is a great bulk 
of. cases, constantly added to, which are referred to what is known 
as the “ parol evidence rule.” Generally speaking this rule, relat- 
ing to documents of the solemn and formal kind, undertakes 
to secure to them their proper legal operation as against less 
formal extrinsic acts and utterances of the writer. “ Parol con- 
temporaneous evidence,” we are told, “is inadmissible to contra- 
dict or vary the terms of a valid written instrument.”! Now so 
crudely-conceived and so ill-digested is the mass of matter under this 
head, which every day and many times a day our courts are called 
on to interpret and apply, that, in reality, vastly the greater part 
of it, almost all of it, has no proper place in the law of evidence, 
being chiefly made up of rules in the substantive law of documents, 
such as wills and contracts, and of rules of construction and inter- 
pretation. What is the result of this? Utter confusion of thought, 
and frequent injustice in decision. Of course when men are, in 
reality, discussing a question in the law of partnership, agency, 
or bankruptcy; or the grounds and scope of equity jurisdiction 
in dealing with fraud, mistake, trusts, or the reforming of docu- 
ments; or the rules for the construction and interpretation of lan- 
guage; and yet, out of an imagination that they are dealing with 
rules of evidence, go on to clothe their ideas in the phraseology 
of that subject; although a right result may be reached, it is not 
rightly reached, and bewilderment attends it. There is a ques- 
tion, let us say, of reforming a will by inserting words which are 
not in it; the decision is disguised by saying that parol evidence 
is not admissible for this purpose; whereas, if the purpose were 
legitimate the evidence would be good enough. There is a ques- 
tion of denying operative effect to a contract in writing which has 
been signed, is in the hands of the other party, and is in form com- 
plete; the question is, Have you a legal ground of action or defence 
in saying that it was not to go into effect till the happening of 
some event which has not happened, and was not named in the 
writing? This is called a question of admitting parol or extrinsic 
evidence. There is a question of whether you can set up the 
defence of mistake in a common-law action, or whether you must 
go into equity. That is called a question of admitting parol evi- 
dence. There is a question of whether an undisclosed principal 


can sue or be sued on a written contract signed only by his agent’s 
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name; or whether you can avail yourself of an implied warranty 
when the contract of sale was in writing and says nothing of a 
warranty. These are called questions of whether parol evidence is 
admissible. And if the agreement be under seal, the doctrine that 
the seal of the agent cannot bind the principal, is disguised by 
saying that parol evidence is not admissible to make the principal 
responsible. There is a question, in case of a misdescription in a 
will, whether a given person may take; and this masquerades under 
the form of an inquiry whether parol evidence is admissible to 
correct the mistake. 

This error is deeply ingrained in our cases; and it is a subtle 
one. But you cannot possibly deal thoroughly and scientifically 
with this part of our law until the error is cast out; until it is 
purged of that mass of substantive law, and of mere rules of 
procedure, and reason, and logic which overload it. There was 
a time when all that was said or read to the jury was spoken 
of as said en evidence al jury. The contrast in mind when this 
was said, was between saying something to the court, in plead- 
ing (in the days of oral pleading), and saying it to the jury. But 
now, for two or three centuries, we have .been discussing the admis- 
sibility of what is offered in evidence, under a new branch of law, 
called the rules of evidence; as contrasted with its admissibility 
under the law of pleading and practice, and the substantive law. The 
old general question of admissibility has become specialized. If it 
was said, six centuries ago, that you could or could not say a thing 
en evidence al jury, it was because it was or was not matter to be said 
in pleading and entered on the record; or else because it was or was 
not logically relevant and material to the issue between the parties. 
Nowadays it may be excluded for the reason that, although relevant 
and material to the issue, and not at all matter of law, although 
properly addressed to the jury as contrasted with the court, yet it is 
excluded by this modern set of rules called the law of evidence. 
It is the characteristic of these rules to shut out what is relevant; 
not all that is relevant, — Heaven forbid ! — but some things that are 
relevant, and notwithstanding they are relevant. There are many 
reasons for excluding what is offered in evidence, that have no re- 
lation to the law of evidence. Ifa thing be excluded because it is 
not within the scope of the general issue, it is excluded by the law 
of pleading; if, under the substantive law of the case, what is 
offered has nothing to do with the question, then it is the substan- 
tive law of the case that excludes; if what is offered has no logical 
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relation to the case, then it is the rule of reason that rejects it ; or 
a party may be estopped from setting up what he offers evidence to 
prove. But when matter of fact bearing on the issue is excluded for 
none of these reasons, yet lawfully, it is the law of evidence that is 
working. As when the question is whether you may offer the 
sworn affidavit of a trustworthy eye-witness, not personally present 
in court, or a testator’s extrinsic statement, when signing his will, 
that he meant one person rather than another of similar but not 
identical name; the exclusion in such cases is made by the rules 
of evidence; what is offered is relevant and material, but still is 
inadmissible. 

It is then fundamental that not all determinations admitting or 
excluding evidence are referable to the law of evidence. Far the 
larger part of them are not. An innumerable company of ques- 
tions, of the sort just alluded to, very often — more often than not, 
nay, much oftener than not — are dealt with in our text-books and 
cases as belonging to the law of evidence, when they ought to 
be carried to the border line of this subject and respectfully 
deposited on the other side. Most of the affirmative declarations 
in our books that evidence is admissible, belong to this class; 
and a very great proportion of those which hold it not admissible. 
As regards relevancy, in determining merely what is logically rel- 
evant to any point and what is relevant according to the standards 
of general experience, it is not the law that guides us; except, 
_indeed, as it refers us to these universal standards, already known 
or ascertainable. For the law, being a human contrivance or out- 
growth, and resting, as if by gravity, on human nature, human 
experience, and the principles that regulate human thought, takes 
all these things for granted. It does not undertake to re-enact 
them, still less to displace them, or to lift itself off this ground by 
its own boot-straps. Jo impute to it any such efforts is a sugges- 
tion as untrue historically, as these endeavors would be idle and 
superfluous in point of reason. 


There is another great class of cases, germane to these just men- 
tioned, but, unlike them, really belonging to the law of evidence, 
where the decision turns on the just application of certain large 
and inexact principles, — principles that may be likened to that 
which a jury has to apply in determining whether conduct in cer- 
tain cases conforms to the standard of the prudent man. The law 
of evidence undoubtedly requires that evidence to a jury shall be 
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clearly relevant, and not merely slightly so; it must not barely 
afford a basis for conjecture, but for real belief; it must not merely 
be remotely relevant, but proximately so. Again, it must not unnec- 
essarily complicate the case, or too much tend to confuse, mislead, 
or tire the minds of that untrained tribunal, the jury, or to with- 
draw their attention too much from the real issues of the case. 
Now in the application of such standards as these, the chief appeal 
is made to sound judgment; to what our lawyers have called, for 
six or seven centuries at least, the discretion of the judge. Deci- 
sions on such subjects are not readily open to revision; and, when 
revised, they have to be judged of in a large way ; this is expressed 
by saying that the question is whether the discretion has been 
abused, has been unreasonably exercised. Doubtless, in some 
classes of such cases, there may have grown up a sub-rule which 
limits the discretion. In such cases, since there is not an unfettered 
discretion, an ordinary additional question of law arises as to the 
application of this subsidiary rule. But, in general, the question of 
law is not an ordinary one, because it ties itself to an outside, non- 
legal standard; viz., that of good sense, common experience, the 
sound judgment of men of affairs. When, for example, on a ques- 
tion of negligence in driving a horse across a railroad, you offer 
evidence of a single instance where a third party drove safely over 
at another time, under like conditions; or, in another case, evi- 
dence of ten separate instances of doing this; and in both cases it 
is rejected ; it is easy to see that a revising court might properly 
enough sustain both rejections, while themselves disapproving of 
both ; — sustaining and yet disapproving of the first, because the 
evidence was slight and conjectural, and yet might be thought 
by a trial judge sufficiently relevant and helpful; and the second, 
because, while it seemed, in point of quality, fairly clear and strong 
and probative, it tended to confuse the case by its multiplication 
of instances, and because there were other simpler ways of proof 
open to the party, such as the opinion of experienced observers or 
a view by the judge or jury. 

In such cases it is a question of where lies the balance of practical 
advantage. To discuss such questions, as is sometimes done, on 
the bare ground of relevancy, —even if we introduce the poor 
notion of legal relevancy, as contrasted with logical relevancy, — 
tends to obscure the nature of the inquiry. There is, in truth, 
generally, no rule of law to apply in answering such questions as 
whether the evidence, although probative, is too slight, conjectural, 
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or remote ; or whether it will take too much time in the present- 
ing of it, in view of other practicable ways of handling the case; or 
whether it will complicate and confuse the case too much. There 
is no rule and no principle which forbids delay, tediousness, and 
complication, pure and simple, and always; what is forbidden is 
unnecessary complication, delay, and tediousness. These things 
are discouraged ; but often they are unavoidable. When the nature 
of the issue requires it, enormous dangers of this sort have to be 
run. Consider the Tichborne case, the Tilton v. Beecher case, the 
Guiteau case, and the great will case of Wright v. Tatham which 
turned up so often in the English books sixty years ago; or con- 
sider any hard-fought case raising the question of insanity. In 
such controversies a range of inquiry is allowed of almost indefinite 
width, one which covers the behavior of a party during his whole 
life, and even travels over into that of all his near relations. 

In this region of the law of evidence much confusion results 
from an inexact apprehension of the nature of the questions, and - 
of the appropriate method of handling them on appeal. Often it 
is not perceived that what appears to be a mistaken determination 
of such points at the trial, is simply a more or less important mis- 
take in practical judgment, and not at alla mistake in law. Judges, 


and whole benches of them, may decide such questions differently, 
while perfectly agreeing on the rule of law. 


There is a great head of the law of evidence, comprising, indeed, 
with its exceptions, much the largest part of all that truly belongs 
there, forbidding the introduction of hearsay. The true historical 
nature of this rule is hinted by the remark of an English court, two 
centuries ago and over, when it checked the attempt of a woman to 
testify what another woman had told her. “The court,” it was quietly 
remarked, “ are of opinion that it will be proper for Wells to give her 
own evidence.” That is to say, the objection went to the medium 
of communication ; witnesses before the jury, in giving ordinary 
testimony, had by that time been allowed for some three centu- 
ries ; but it must be uz oyant et veyant, a hearer and seer, as they 
said in the older Year Books ; one who could say as the witnesses 
to courts in older times always had to say, guod vidi et audivi ; 
it must not be testimony at second hand. When juries, who were 
originally themselves witnesses as well as triers, came to be helped 
regularly by the testimony of other witnesses, it was only by such 
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witnesses who only knew what some one else had said to them. 
Juries, indeed, could say what they “ knew ;” but witnesses to juries 
could only say what they had seen and heard. In the first half of 
the fourteenth century the judges laid this down as applicable to 
attesting witnesses. What it meant was that while juries could 
form opinions from anything they knew, the verdict being given at 
their peril, while they might act on what they had picked up in any 
way, and might form a judgment upon such foundations which 
would count as knowledge, — witnesses could not do this, or rather 
| were not to state it if they did, were not to say what they 
| “thought,” or “ believed,” or had heard from others, or concluded 
| from what we now call circumstantial evidence. This contrast 
between the function of the jury and that of witnesses, which made 
it necessary to discriminate and define these points five or six hun- 
dred years ago, as regards the preappointed witnesses who went 
out with the jury, — even before witnesses were ordinarily allowed 
to testify to juries, — has led to a steady and rigid adherence to the 
general doctrine of hearsay prohibition. 
But there came a large and miscellaneous number of so-called 
“exceptions.” Some of these were really quite independent rules, 
whose operation was rather that of qualifications and abatements 
to the generality of this other doctrine, — rules which were coéval 
with the doctrine itself or much older. For example, it seems 
always to have been true, in cases of homicide, that the dying 
| declarations of persons killed were reported and acted on in judicial 
| proceedings. We find these used by a complaint witness as far 
back as 1202,) and used in evidence to the jury in 1721.2 Such 
declarations in early times, and even in late times, had a peculiar 
credit allowed them. So in tracing pedigree the family hearsay 
seems always to have been resorted to. This matter, before jury 
trial was developed, used to be tried by witnesses,’ who stated cir- | 
cumstantially how they knew what they said ; and hearsay from the | 
family, if confirmed by circumstances, was, probably, always a basis 
for their testimony. Family hearsay had the aspect of family rep- 
utation; and reputation was often reckoned an adequate ground 
for judicial action. In the thirteenth century we find a witness, in 
proving another person’s age, giving as the basis of his testimony 


1 1 Seld. Soc. 11; and see, what looks to be about a quarter of a century later, 
another case in Pl. Ab. 104. P 
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the fact of the mother’s recording the age in the records of a 
Priory, which record he had seen.! In matters affecting a whole. 
parish or a large number of persons, the hearsay and reputation of 
those belonging in the given community was always regarded as 
good. 

There was another special class of unsworn statements which 
had always been resorted to in judicial proceedings and admitted to 
the jury, viz. written ones, — entries in registers, in a parson’s books, 
in the account books of stewards, in a merchant’s books, in contracts, 
deeds, wills, and other documents. It is not true, so far as I know, 
that a mere testimonial writing not under seal, which purported to 
state only what another person had said to the writer, would ever 
have been received, any more than an oral statement of the same 
kind; but documents had been regularly shown to juries always, 
long before witnesses were received to testify to them. In the 
early days they did not stick, it would seem, at showing the jury 
any document that bore on the case, without even thinking of how 
the writer knew what he said. As regards ancient matters, writ- 
ings very imperfectly authenticated were one of the chief sources 
of information, and often the only one. It appears, then, that a 
number of the so-called ‘‘ exceptions” to the hearsay prohibition 
came in under the head of written entries or declarations ; they 
came in, or rather, so to speak, stayed in, simply because they had 
always been received, and no rule against hearsay had ever been 
formulated or interpreted as applying to them. Such things, con- 
tinuing at the present day, are, ¢. g., the admission of old entries 
and writings in proof of ancient matters, written declarations of per- 
sons deceased against interest, and in the course of duty or busi- 
ness ; and, to a limited extent, a merchant’s own account books to 
prove his own case, —a thing clearly recognized as customary and 
allowable in an English statute of 1609, nearly three centuries ago, 
but insensibly, and often ignorantly, much qualified afterwards. 
So also of regular entries in public books, a matter probably never 
even doubted to be admissible in evidence. ; 

In addition to all these ancient and always approved practices in 
their simple, original shape, operating as qualifications of the hearsay 
prohibition, there have come in many extensions of these ; as when 
oral declarations of deceased persons against interest were received, 
and, in England, even oral declarations of deceased persons in the 
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course of duty or business, And not only has the scope of these 
old titles been enlarged, but new exceptions have been added; or 
perhaps they are rather old ones coming to be recognized and for- 
mulated; such as those relating to the ves gesta, 7. ¢., declarations 
which make a part of some fact which is itself admissible, and 
declarations of present intention or present physical sensation. 
Such things are the natural development of the subject. 

Now a great deal of perplexity exists, in the law relating to hear- 
say, from a failure to understand the scope of these exceptions ; and 
from an uncertainty whether and how far they are to be freely 
developed, or to be strictly limited, as being mere exceptions, 
while the main rule itself which prohibits hearsay is freely devel- 
oped. Sometimes one thing is done and sometimes the other. 
For example, in a leading case in the House of Lords, in 1880,! 
Lord Blackburn, in discussing a question of hearsay and rejecting 
the evidence, said: “I base my judgment upon this, that no case 
has gone so far as to say that such a document could be received ; 
and clearly, unless it is to be brought within some one of the 
exceptions, it would fall within the general rule that hearsay 
evidence is not admissible.” On the other hand, Sir George 
Jessel, in a very different tone, in 1876,2 had declared it to be 
the court’s duty to extend the exceptions to the hearsay rule, out 
of “regard to the reasons and principles which have induced 
the tribunals of this country to admit exceptions in the other 
cases.” It seems a sound general principle to say that in all 
cases a main rule is to have extension, rather than exceptions to 
the rule; that exceptions should be applied only within strict 
bounds, and that the main rule should apply in cases not clearly 
within the exception. But then comes the question, what is the 
rule, and what the exceptions? There lies a difficulty. A true 
analysis would probably restate the law so as to make what we 
call the hearsay rule the exception, and make our main rule this, 
viz., that whatsoever is relevant is admissible. To any such 
main rule there would, of course, be various exceptions; but 
as in the case of other exceptions, so in the hearsay prohibi- 
tion, this classification would lead to a restricted application of 
them, while the main rule would have freer course. One mischief 
about the present state of our law is that it shows a spasmodic and 
half-recognized acceptance of such a theory in particular instances, 


1 Sturla v. Freccia, 5 App. Cas. 623. 
2 Sugden v. St. Leonards, 1 Prob. Div. 154. 
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while rejecting it generally. For example, there is, sometimes, a 
tendency to regard a hearsay statement as admissible if it be one 
of a set of facts giving and reflecting credit, each to the other, — 
on the principle of what is called circumstantial evidence. This 
brings in confusion, for our law really goes but a very little way 
in that direction. No doubt, in point of reason, hearsay state- 
ments often derive much credit from the circumstances under 
which they are made; say, ¢.g., from the fact of being made under 
oath, or under impressive conditions, as being against interest, or 
made under strong inducements to say the contrary, or as part 
of a series of statements, or a class of them, which are usually 
careful and accurate, and the like; credit amply enough in point 
of reason to entitle them to be received as evidence, when once 
the absence of the perceiving witness is accounted for ; and it would 
in reason have been quite possible to shape our law in the form 
that hearsay was admissible, as secondary evidence, whenever the 
circumstances of the case alone were enough to entitle it to credit, 
irrespective of any credit reposed in the speaker. This point of 
view is forever suggesting itself in that part of the subject relating 
to declarations which are a part of some admissible fact, — of the 
ves gesta, as the phrase is. They are often here spoken of as parts 
of a mass of circumstantial facts, supporting and supported by each 
other in their tendency to prove some principal fact; instead of 
being regarded, as they should be, as parts of that fact itself, pars 
ret geste, lying under the curse of hearsay, but received, by way 
of exception, on account of this special intimacy of connection 
with the admissible fact. This part of the subject presents an 
instructive spectacle of confusion resulting from the desire, on 
the one hand, to hold to the just historical theory of our cases; 
and, on the other, to resort to first principles, without being aware 
of the size and complexity of the task which is thus unconsciously 
entered upon, 

I need not linger long on the two or three other chief topics in 
the law of evidence. The rules, roughly thus intimated, which forbid 
the giving of opinion evidence and of character evidence are lead- 
ing and important. As to the former it is traceable easily to the 
same source as the hearsay rule. It was for the jury to form 
opinions, and draw inferences and conclusions, and not for the wit- 
ness. He was merely to bring in to the jury, or the judge, the 
raw material of fact, on which their minds were to work. If the 
witness spoke directly to the very fact in issue, the jury were to 
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consider whether to believe his statements or not; if to other 
facts, of an evidential sort, then the jury were to judge of their 
import and their tendency. The witness was not to say that he © 
“ thought” or “ believed” so and so; it was for the jury to state 
what they thought and believed. The witness must say what he had 
“seen and heard ;” he was an “ oyant et veant.” But then, simple 
as all this sounds, the distinction could not serve in many nice and 
critical inquiries. In the loose and easy administration of the law 
of trials that existed as long as juries went on their own knowl- 
edge, and needed no witnesses or evidence at all, and at a time 
when, even if they had witnesses, they were at liberty to disregard 
them and to follow their own personal information, it was possible 
to get along without nice discriminations ; so that the law of evi- 
dence had hardly any development at all until within the last two 
centuries ; and it was but slight before the present century. Ina 
sense all testimony to matter of fact is opinion evidence ; 2. ¢., it is 
a conclusion formed from certain phenomena and certain mental 
impressions. Yet that is not the way we talk in courts or in com- 
mon life. Where shall the line be drawn ? When does matter of fact 
first become matter of opinion? A difficult question. But some 
things areclear. There are questions which require special training 
and knowledge to answer them. A jury, unless it be one of experts, 
and, as such, ill adapted, perhaps, for the general purposes of trials, 
cannot deal with them. On such questions, then, the ordinary jury 
may be assisted by skilled witnesses, who give their opinions. There 
are other questions, not requiring skill or training, but only special 
opportunities of observation, like handwriting, and the value of 
property, on which opinions of ordinary witnesses having such 
opportunities may be given. How far does this go? There is 
much apparent perplexity in the cases. In a very great degree 
it results from differences of practical judgment in applying an 
admitted rule, —the admitted rule being that opinion evidence is 
not generally receivable, and the difference arising from differing 
judgments as to what is and is not really to be called opinion evi- 
dence in the sense of the rule. It has been said, judicially, that 
“there is, in truth, no general rule requiring the rejection of opin- 
ions as evidence.” 1 Without acceding quite literally to that, there 
is ground for saying that, in the main, any rule excluding opinion 
evidence is limited to cases where, in the judgment of the court, it 


1 Hardy v. Merrill, 56 N. H. 227, 241. 
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will not be helpful to the jury. Whether accepted in terms or not, 
this view largely governs the administration of the rule. It is 
obvious that such a principle must allow a very great range of 
permissible difference in judgment; and that conclusions of that 
character ought not, usually, to be regarded as subject to review 
by higher courts. Unluckily the matter is often treated with much 
too heavy a hand by the courts, and the quantity of decisions on 
the subject is most unreasonably swollen. 

The rule excluding character evidence, when exactly stated, 
merely forbids the use of a person’s general reputation, or of 
his actual character, as the basis of an inference to his own con- 
duct. This rule is modern. In earlier times such evidence was 
freely used in our courts, as it still is in other than English-speaking 
countries. Undoubtedly, as a mere matter of reason, it often affords a 
good basis of inference ; and, on the other hand, often, besides tend- 
ing to subject a man to the operation of prejudice and malice, it is 
quite too conjectural and too slight to be safely used, and so comes 
within the condemnation of a general principle already mentioned. 

On the rules regulating the examination of witnesses I will not 
dwell. They are full of practical sense, and are few, simple, 
and easily unders‘ood; although, like all rules for strenuous com- 
petitive struggles, nothing but practice and the observation of prac- 
tice can bring them to a man’s fingers’ ends, or keep them there. 
Fortunately they allow much more discretion to the judges in 
administering them than is found in most of the rules of evidence. 
As to rules for the exclusion of witnesses, they have nearly dis- 
appeared. Little remains except what reason requires, viz., the 
exclusion of persons who are too young to be trusted, or too 
deficient in intelligence. 

Finally, there are rules relating to documents, —as to the proof 
of their contents, of their execution, and of alterations in them. Of 
these a word or two should be said. He who would prove the cén- 
tents of a writing must produce it bodily to the tribunal; and if it 
is lost or destroyed, otherwise than by evil contrivance of the party 
offering the evidence, then the contents may be proved by copy or 
orally. This rule, if wisely applied, is one of peculiar good sense, 
but there is discordance as to the scope of it, and as to what may 
excuse one from the application of it. It is obscurely connected 
with the old law of profert, which required the physical production 
in court, in the course of pleading, of any document which was the 
basis of action or defence. 
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As regards the proof of execution, where the document is attested, 
the rule runs back to the most ancient periods of our law. The 
document witnesses were formerly summoned with the jury, and 
joined in their secret deliberations! This was done until about 
four centuries ago, and perhaps later. From these older periods 
there survived a rigor of requirement as to summoning the 


- attesting witnesses, and a precedence in that method of proving 


the execution over all others, which have long been irrational ; the 
law is still encumbered with many troublesome remnants of the 
old doctrine and many ill-instructed decisions. 

As regards the proof of alterations in documents the cases are 
full of confusion. Fragments of substantive law embarrass the 
rules of evidence relating to this subject; and it is further intoler- 
ably perplexed by the introduction of a quantity of jargon about 
presumptions and the burden of proof, which often conceals 
the lack of any clear apprehension of the subject on the part of 
those who use it, and often disguises the true character of sound 
decisions. 


Such is a rough outline of the chief characteristics of our law of 
evidence. Speaking exactly, this part of the law deals merely 
with the business of furnishing to the tribunal such information as 
to matters of fact in issue as is needed in order to decide the dis- 
pute, or to make any desired order. It assumes a properly quali- 
fied tribunal, one that knows an evidential thing when it sees it. 
It does not re-enact, nor does it displace, the main rules which 
govern human thought. These are all taken for granted. But it 
does :xclude, by rules, much which is logically probative. It also 
regulates the production of witnesses, and documents, and visible 
objects offered for inspection as the basis of inference. 

The chief defects in this body of law, as it now stands, are that 
motley and undiscriminated character of its contents which has 
been already commented on ; the ambiguity of its terminology ; the 
multiplicity and rigor of its rules and its exceptions to rules; the 
difficulty of grasping these and of perceiving their true place and 
relation in the system ; and of determining, in the decision of new 
questions, whether to give scope and extension to the rational 
principles that lie at the bottom of all modern systems of evidence, 
or to those checks and qualifications of these principles which have 


1 Thayer, Prelim. Treatise on Ev. 97. 
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grown out of the machinery through which our system is applied, 

viz., the jury. These defects discourage and make difficult any 
_ thorough and scientific knowledge of our system and its peculiar- 
ities. Strange to say such a knowledge is very unusual, even 
among our judges. 

The actual administration of this system is, indeed, often marked 
by extraordinary sagacity and good sense, particularly in England. 
In that country it is uncommon to carry questions of evidence to 
the upper courts. In England the influence of the judge at misz 
prius goes to check controversy over points of evidence far more 
_ than here, and the relations between bench and bar are such that 
this influence is generally effectual! Moreover, owing to that 
great and just confidence in the capacity of the judges which is felt 
in England, they are able to exercise a beneficent control over the 
subject through their extensive power of making rules,? 

In our own administration of the law of evidence too many abuses 
are allowed, and the power of the courts is far too little exercised in 
controlling the eager lawyer in his endeavors to press to an extreme 
the application of the rules. Sharply and technically used, these 
rules enable a man to go far in worrying an inexperienced or ill- 
prepared adversary, and in supporting a worthless case. Our 
practice, which shows so little of the sensible moderation of the 
English barrister, and so little of the vigorous control of the Eng- 
lish judge, in handling evidence at the trial, operates in another way 
to injure the rules of evidence. Questions of this sort are generally 
taken up on exceptions, a procedure, never common in England and 
now abolished there, which presents only a dry question of law, — 
not leaving to the upper court that power to heed the general justice 
of the case, which the more elastic procedure of the English courts 
so commonly allows ; and tending thus to foster delay and chicane. 

In neither country is the system of evidence consistently admin- 


1 It surptises English lawyers to see our lively quarrels over points of evidence. 
One of them writing from New York to the ‘“ London Times,” some yeurs ago, spoke 
of being present at the trial of a case of trespass to land between two farmers. It 
involved questions of old boundaries. “The nature of the case,” he said, “ made it 
inevitable that many questions of evidence should be raised. . But never, not even in a 
pedigree case, or an indictment for not repairing a road, did I see so many objections 
to the reception of evidence taken ; and I am inclined to think that points of evidence 
are discussed far more frequently than is now the case with us.” The observation of 
any one who has watched trials in the English courts will emphatically confirm these 
impressions. 

2 See Wilson’s Judicature Acts, 7th ed. (1888), passim; and see comments in HarR- 
VARD LAW REVIEW, viii. 224, on Order XXX., Rule 7, promulgated in August, 1894. 
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istered. Wherever evidence is taken by commission or deposition, 
in this country at least, the rules of exclusion largely break down ; 
that is to say, in a great proportion of trials where there is no 
jury, viz., in equity, patent, and admiralty cases, and, more or 
less, in jury cases at the common law. In such cases the magis- 
trate who takes the evidence notes any objection that is made, 
but does not and cannot omit to set down the evidence actually 
given. There it stands, and it is handed up to the court or 
jury, and is found on the paper with all the rest of the evidence. 
In most instances there is small profit in fighting over the admissi- 
bility of evidence which is already in, and has once been read by or 
to the tribunal; under such circumstances the whole doctrine of 
the exclusion of evidence is in a great degree inoperative. 


II. So much for the system of evidence which we have. Let me 
‘come to the second question: What should we have, and how may 
we get it? 

We should have a system of evidence of a character simple, aim- 
ing straight at the substance of justice, not nice or refined in its 
details, not too rigid, easily grasped and easily applied. All this is 
necessary, because it is for use in the midst of the eager competi- 
tion of trials, where time is short and decisions must be quickly 
made. Long discussion, and delay for reflection, are impracticable ; 
and in a secondary and incidental part of the law, like evidence, 
however important it be, — and it is very important, for the putting 
in or keeping out of evidence means often the difference between 
gaining your case or losing it,— decisions in the lower court 
should generally be final. 

In the pressure of actual trials, where, often, the interests and 
passions of men are deeply stirred, and all the resources of chicane 
are called into play and directed by great abilities to obstruct the 
movements of justice, — the rules of evidence and procedure ought 
to be in a shape to second promptly the authority of the courts in 
checking these familiar efforts. In the rulings of judges at the 
trial much depends on momentary and fleeting considerations, 
addressed to the practical sense and discretion of the court, and 
not well admitting of revision on appeal. There are many things in 
which even now the discretion of the courts goes far. A thousand 
important matters, of one sort and another, are finally disposed 
of at the trial,— without the right of appeal. The all-important 
decision of the jury itself is final, except as the court, for a few rea- 
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sons, may set it aside, ¢. g., as being irrational or against evidence. 
In like manner, on the whole of the secondary and adjective part of 
the law, there should be little opportunity to go back upon the rul- 
ings of the trial judge ; there should be an abuse, in order to justify 
a review of them by an appellate court. In order to make this prac- 
ticable, the rules of evidence should be simplified ; and should take 
on the general character of principles to guide the sound judgment 
of the judge, rather than minute rules to L’n/ it. The two leading 
principles should be brought into conspicuous relief, (1) that noth- 
ing is to be received which is not logically probative of some matter 
requiring to be proved; and (2) that everything which is thus 
probative should come in, unless a clear ground of policy or law 
excludes it. And then, as regards the mass of detailed rules, these 
should mainly be subject at all times to the shaping and control- 
ling power of the supreme courts, in the different jurisdictions, in 
making their rules of court. The rules of evidence on which we 
practise to-day have, in fact, mostly grown up at the hands of the 
judges ; and, except as they be really something more than rules of 
evidence, they may, in the main, properly enough be left to them 
to be modified and reshaped. 

But, in doing this, let me hasten to say, it would be necessary at 
the outset to discriminate between what are really rules of evidence, 
and what are only nominally such. It would never do to submit to 
the control of the judges, through rules of court, the great mass of 
substantive law that now lies disguised under the name of the law 
of evidence. It is, indeed, on every ground, high time that this. 
separation were made. It is discreditable to a learned profession 
to allow the subject to lie in the jumble that now characterizes it 
in this respect. To do this will tend wonderfully to simplify and 
clear the subject of evidence as we now have it, and it will also 
remove a chief objection to certain needed reforms, and especially 
to this of placing in the hands of the judges a far larger discretion 
in shaping and modifying the system than is now allowed them. 
This, then, is the first step to be taken; it is necessary in any | 
event; and it is practicable, if undertaken by competent hands. 

When once this extrusion of foreign matter is accomplished, the 
process of simplifying and restating the rules of evidence, in the 
proper sense of the word, can go forward. To accomplish this, 
some legislation would probably be necessary ; it should take the 
shape of conferring authority on the courts, or expressly recog- 
nizing it as already rightfully in them, to change and mould the 
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rules of evidence, subject to such limitations as may seem prudent, 
— subject only, it might be hoped, to a few large and simple prin- 
ciples which are the skeleton of our present system. We can 
hardly hope for wisdom enough in the legislature to accomplish in 
any other way what is needed. Good legislation of any sort, in the 
way of law reform, is very hard, almost impossible, to get. Yet a 
small and instructed body of lawyers, in any legislature, can over- 
come even this difficulty ; and such a body, in any community, might 
well hope to carry through so reasonable a provision as that of charg- 
ing the courts with a general control over the rules of evidence, 
when once they themselves were persuaded of the need of it. But 
I do not forget that, on such subjects as this, the lawyers are often 
the persons chiefly needing to be roused and convinced, and that 
this is the greatest obstacle to be overcome. This was strongly put 
two years ago by a leading member of the bar.!. In recommend- 
ing to a body of young lawyers as their special work, “ for all their 
lives,” — aside from the necessary work of their immediate calling, — 
the great business of “ the amendment of the law,” using the words 
in a large sense, the distinguished speaker recognized the fact “ that 
no class in modern society is more conservative, more timid in pro- 
moting, more resolute in resisting, alterations in existing law, than 
the body of which we are members.” And after alluding to other 
possible reasons for what he calls ‘‘the dull conservatism of many 
lawyers,” he adds that “ there is a timidity borne of mere ignorance. 
. . . And so it is the narrowness of vision, the imperfect intelligence 
of many lawyers which makes them . . . apprehensive of changes 
which they think untried experiments.” These excellent suggestions 
point to the chief difficulty in accomplishing such a change as I am 
proposing, so far as it is dependent on legislation. Yet, as I said, 
a few enlightened and resolute lawyers, men of recognized legal 
capacity and character, could, with good fortune, carry through any 
of our legislatures some such prudent measure of reform as I am 
suggesting. In Massachusetts we have had a typical illustration 
of what a well-trained lawyer may do for his profession in the way 
of law reform, by the simplest methods. Nearly fifty years ago Mr. 
B. R. Curtis, who, two years later, in 1851, became Mr. Justice 
Curtis of the Supreme Court of the United States, being a member 
of the Massachusetts House of Representatives, introduced a reso- 
lution for the appointment of three commissioners “to revise and 


1 Address by Hon. Theodore Bacon, before the Graduating Class of the Yale Law 
School, in 1896. 
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reform the proceedings in the courts of justice in this Common- 
wealth, except in criminal cases, subject to the approval of the 
legislature.” [t was unanimously adopted, and Mr. Curtis, with 
two other leading lawyers of the State, was appointed for the task. 
In 1851 they prepared the draft of what has been since known as 
the “Practice Act.” The commission proceeded cautiously, in 
some respects too cautiously, and consulted the bench and bar 
freely; their measure was accompanied by an admirable report of 
some twenty octavo pages, understood to have been prepared by 
Judge Curtis, which has still the merits of a legal classic, giving 
the reasons for their action. The bill was but slightly changed by 
the legislative committees to whom it was referred; and it passed 
without dissent. It was a careful but radical change of the whole 
civil procedure of the State at common law. A few changes 
were made in 1852 by a repeal and re-enactment, but they left the 
law substantially the same, and Massachusetts has lived under it 
with success and great satisfaction ever since, making only occa- 
sional improvements. In Connecticut, in 1879, similar reforms 
were accomplished under the leadership of a distinguished lawyer, 
now a member of the Supreme Court of that State ;! and other in- 
stances might be cited in other States of our country. In England 
everybody knows of the great measures, under the general title of 
the Judicature Acts, which have been carried through in the last 
quarter of a century, under the impulse of Lord Selborne. 

But even without legislation, the judges have great power over 
the subject, direct as well as indirect. A system which mainly 
came into life at their hands and has been constantly moulded by 
them, by way of administering procedure, they can also largely re- 
shape and recast, if they will. But no court should enter upon this 
task that is not sure of its ground, that does not pretty well under- 
stand the history, nature, and scope of the existing rules, and see 
pretty clearly where it means to come out. With these preparations, 
however, the course taken from time to time by the English judges 
is, in a good degree, open toours. By using strongly their power 
to shape the procedure and modify it by rules of court, they can, 
directly, do much ; and by discouraging an unjust and overstrained 
application of the rules of evidence, by construing them freely and 
in a large way, by refusing to interfere with the rulings of the lower 
courts except in cases of abuse or of clear and important error, by 


1 Hon. Simeon E. Baldwin. 
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encouraging a more elastic procedure in shaping questions for the 
upper court, by recurring always to fundamental principles, and 
inclining always to give effect to these as against exceptional and 
special rules, and generally by recognizing, resolutely and persist- 
ently, the subordinate, auxiliary, secondary, wholly incidental char- 
acter and aim of the rules of evidence (properly so called), they can 
indirectly do a very great deal. Let me, however, again and again 
repeat, and with emphasis, that I mean, in speaking of the secondary 
character of the rules of evidence, to refer only to rules of evidence 
properly so called ; and let me again and again insist that the body 
of rules now called by that name should, without needless delay, 
be purged of that spurious matter, and relieved of that great mass 
of material, rudis indigestaque moles, belonging to the substantive 
law, to the general rules of legal reasoning, and to other parts of 
the law of procedure, of which I have repeatedly spoken. 

What about the jury? some one may ask. If our present system 
of evidence has been called out by the jury, and we still have that, 
why must not the law of evidence continue? Well, that suggests 
the question, whether the jury itself must continue? The jury 
system is already much modified. The experience of England, 
Massachusetts, and some other States, where for some years past, 
in most civil cases, no person has a jury trial unless he asks for it 
before a certain time, has been satisfactory. This has worked a 
great cutting down in the number of jury trials. It appears to me 
that, with or without the aid of changes in constitutional provisions, 
more may well be done in reducing the number of jury trials in 
civil cases; and that in criminal cases, more may be done than now 
in the same direction. Personally I should think that it was not 
wise to abolish jury trial in civil cases, — of course not in criminal 
cases, — but only that it should be restricted still farther. Indeed 
I would restrict it narrowly, for it appears to me, among other 
things, to be a potent cause of demoralization to the bar. In so 
far as it has been or may be restricted, the objections to any 
changes in our system of evidence which are founded on its 
relation to jury trial are lessehed. 

But apart from all that, it may be said, truly, that juries are now 
much less helped and restrained by the judicial contrivances which 
find expression in our rules of evidence than is sometimes thought. 
Judges, to a large extent, sit quiet and let parties try their cases 
with as loose an application of the rules of evidence as they them- 
selves may wish. Indeed, this has been judicially declared to be 
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the right of litigating parties in all cases. “As the rules of evi- 
dence,” said Chief Justice Shaw, in 1848,! “‘ are made for the secur- 
ity and benefit of parties, all exceptions may be waived by mutual 
consent.” Allowing that this is overstated, it may still be insisted 
that the old conceptions of a jury’s incapacity, and of the need of 
so much exclusion, were overstrained, and that they are largely 
inapplicable to modern juries. : 

But I will leave aside any question of changing the jury system, 
and assume that it is to be in no degree restricted. Undoubtedly, 
at least in my opinion, it will long continue, and should continue, 
to a greater or less extent. So long as it does, we must havea 
law of evidence, z. ¢., a set of regulative and excluding precepts, 
enforced by the presiding officer of the meeting, viz., the judge. 
In exercising this function the court must continue to apply certain 
great principles, such as these: (1) That the jury must, so far as 
possible, personally see and hear those whose statements of fact, 
oral or written, they are asked to believe; (2) that witnesses 
must, so far as possible, testify orally, publicly, under strong 
sanctions for truth-telling, and that both parties should have full 
opportunity to examine or cross-examine under the court’s super- 
vision ; (3) that in the case of writings the jury must, so far as 
possible, personally and publicly inspect such as they are expected 
to act upon; (4) that whatever is said or shown to the jury, or 
privately known to them, bearing on the case, must be said, 
shown, or stated publicly, in presence of the court and of all parties 
concerned; (5) that the execution of solemn documents must be 
clearly shown, and that they must be faithfully construed according 
to the written terms; (6) that the jury should not be obliged or 
permitted to listen to what will unnecessarily delay the case, or too 
much tend to confuse or mislead them; (7) that the jury should be 
aided by the opinions, on matters of fact, of persons specially quali- 
fied, wherever they are likely to be materially helped by it; (8) that 
the court should have power to review and set aside the verdict of 
the jury, in order to prevent gross injustice, and secure conformity 
to the rules of law and the requirements of sound reason, but in 
no case substituting their own judgment for that of the jury, and 
always exercising a merely restraining power. 

If a few comprehensive, fundamental principles like these, derived 
from experience and at the bottom of our present system, be fol- 
lowed, construed, and applied in a liberal way, and the application 


1 Shaw v. Stone, 1 Cush. 228, 243. 
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of them be kept steadily under the oversight and control of the 
court, by being dealt with as rules of court, it appears to me that 
our system of evidence might be vastly improved, and be made 
conformable to the changing convenience of mankind. 

And now, finally, if it be said that we have not judges fit for the 
large discretion thus to be confided to them, several things may be 
said in answer : — 

1. That sort of remark about our judges is often made when one 
has in mind, not the judges of his own courts, or of any courts that 
he knows most about, but some other judges in some other parts 
of the country. Admitting that the statement may be true in some 
places, it is not true of the higher Federal courts anywhere, or of 
the higher courts in several of our States. It is not true in Eng- 
land. Wherever it is not true, that particular jurisdiction need not 
be deterred from giving to its highest courts the proposed recog- 
nition and enlargement of discretionary power. And the example 
thus afforded will be likely to help matters elsewhere. 

2. If the judges in any place are not fit for any given functions 
which those in other places exercise with benefit to the community, 
or which it is thought well to put upon them, that is a reason for 
changing the breed of judges. And we may remember that, in 
most of our States, a change, whether for better or worse, is only 
too quickly and easily possible. 

3. The objection, however, may have another answer. Those 
who make it, forget, for the moment, how much discretion is 
already reposed in our judges, and exercised by them at every 
hour of the day and in every part of their functions. In impos- 
ing criminal sentences, in punishing contempts, in passing upon 
motions, in making rules of court and regulating practice and pro- 
cedure, in adopting rules of presumption, in determining the limits 
of judicial notice, in applying the rules of evidence, and in con- 
ducting trials generally, — in discharging these and other duties, a 
vast discretionary power is everywhere exercised. Men who can 
safely be intrusted with the discretion which the ordinary exercise 
of the judicial office imports, every day of the week, are fit to under- 
take the function that I am now suggesting. 

James B. Thayer. 


CAMBRIDGE. 


1 See, for example, as I am reminded by my colleague, Professor Smith, the expe- 
rience in New Hampshire during the administrations of Chief Justice Bell and Chief 
Justice Doe. 
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MANDATORY INJUNCTIONS: 


N the whole range of English and American remedial jurispru- 
dence there is no subject which illustrates and demonstrates 
more strikingly than the equitable remedy of injunction the evolu- 
tionary principles which are incessantly at work in the development 
of the law. Equity itself, now a splendid and orderly system of 
remedies, was born of necessity, and underwent a constant, and 
sometimes an unequal, struggle for existence and supremacy during 
the past two hundred and fifty years. The legal remedies were un- 
yielding in their forms, and because of their unyielding forms were 
inapplicable in an ever-enlarging class of cases where rights were 
to be preserved, duties and obligations enforced, and wrongs and 
injustice prevented. Where the legal remedies were inadequate, in- 
complete, or wholly wanting, there equity gradually began to exert 
itself in the application of new remedies, so that wrong and injus- 
tice might not prevail over right and justice for the lack of an 
efficient remedy. 

It is to be regarded as one of the glories of our English and 
American law that this evolution and development, this reaching 
out after more ample and complete remedies, this working together 
of vital forces towards a more and more perfect and harmonious 
system of remedial justice, is still going on; and that no one having 
a just cause need fear that he must suffer or endure a wrong for 
the want of a sufficient remedy. 

“Tt is the duty of a court of equity,” said Lord Cottenham, in 
Taylor v. Salmon 2 (and the same is true of all courts and institu- 
tions), “to adapt its practice and course of proceedings, as far as 
possible, to the existing state of society, and to apply its jurisdic- 
tion to all those new cases which, from the progress daily made in 
the affairs of men, must continually arise, and not, from too strict 
an adherence to forms and rules established under very different 
circumstances, decline to administer justice and to enforce rights 
for which there is no other remedy.” 


1 This paper was read by Judge Klein at the meeting of the Missouri Bar Associa- 
tion in Kansas City, Mo., March 30, 1898.— Eb. 
2 (1838) 4 Mylne & Cr. 134. 
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This is the view constantly acted on, although not often ex- 
pressed. But when the courts are pressed upon the subject they re- 
spond in unmistakable terms. These tendencies are well illustrated, 
and the true spirit of equity jurisprudence breathes, in the opinion 
delivered by Judge Ross of the United States Circuit Court of 
Appeals, Ninth Circuit, in the case of Northern Pacific R. R. Co. v. 
Hussey.! In that case the plaintiff, under an act of Congress, was 
entitled to every odd section of certain lands on each side of its 
railroad line, the lands to be surveyed by the United States. Before» 
this survey was made, and before, therefore, the railroad company 
could know which particular sections of land it would be entitled 
to, the defendant, a mere trespasser, entered upon the lands and 
cut timber therefrom in such manner that the denuded portions 
would fall within the odd as well as the even sections when the 
survey would be made. And he was continuing these acts of tres- 
pass when the plaintiff sought an injunction to restrain these acts, 
which was denied by the court below. 

The lands in question were valuable alone for the timber that 
grew upon them, and to cut down, destroy, or carry away the 
timber thereon was, therefore, essentially to destroy and take away 
the very substance of the estate. Here the plaintiff had no title to 
particular lands, and therefore could not maintain any action for 
damages for the asportation of any particular tree or trees. ‘ The 
case,” said the court, “is a novel one, it must be admitted; but 
when so great a wrong is being perpetrated, as must be taken to 
be true for the purposes of the present decision (a demurrer to the 
bill had been sustained below), and the party seeking to prevent 
the wrong has no adequate remedy at law, equity, we think, will 
afford the remedy. ‘ Ubi jus ibi remedium’ is the maxim which 
forms the root of all equitable decisions.” He then quoted with 
approval the language of Ricks, District Judge, in Toledo, etc. Ry. 
Co. v. Pennsylvania Co.,? in which a mandatory preliminary in- 
junction had been granted, and certain parties were before the 
court on a motion to punish them for contempt in violating the 
orders which had been made: “ It is said the orders issued in this 
case are without precedent. Every just order or rule known to 
equity courts was born of some emergency, to meet some new con- 
ditions, and was, therefore, in its time without a precedent. If 


1 (1894) 61 Fed. Rep. 231. 
2 (1893) 54 Fed. Rep. 746, 751. 
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. based on sound principles, and beneficent results follow their en- 
forcement, affording necessary relief to the one party without impos- 
ing illegal burdens on the other, new remedies and unprecedented 
orders are not unwelcome to the Chancellor to meet the constantly 
varying demands for equitable relief.” 

The duty of a court of equity to devise new remedies and to ex- 
tend its aid to meet new emergencies is recognized also in Joy vz. 
St. Louis,! in these words; “It is one of the most useful functions 
of a court of equity that its methods of procedure are capable of 
being made such as to accommodate themselves to the develop- 
ment of the interests of the public, in the progress of trade and 
traffic, by new methods of intercourse and transportation.” 

And Mr. Justice Brewer is quoted by Judge Ricks as saying, “I 
believe most thoroughly that the powers of a court of equity are as 
vast, and its processes and procedure as elastic, as all the changing 
emergencies of increasingly complex relations and the protection 
of rights can demand.” 2 

It is not intended in this paper to deal with the remedy of in- 
junction generally. Every lawyer is often called upon to invoke 
that remedy, and early in his practice becomes acquainted with the 
general principles controlling its application and ultimate efficiency. 
We are to deal here with the most efficient of all forms of injunc- 
tions, viz. :— 


MANDATORY INJUNCTIONS. 


A mandatory injunction is one that commands a party, plaintiff 
or defendant, to perform a certain act or acts. It is singular that 
while courts of equity have frequently granted this particular 
remedy, they seem, nevertheless, to have stood, at all times, in a 
sort of dread respecting it, and to have viewed it with a kind of 
prejudice; so much indeed that we find it stated by eminent 
judges, as we shall see, that a temporary injunction in mandatory 
form is not to be granted at all. 

The form adopted at an early day for injunctions of this sort was 
negative instead of positive. It restrained the defendant from per- 
mitting a condition of affairs which he had wrongfully brought 
about, occasioned or suffered to exist, from continuing any longer; 
and this compelled him to do the acts necessary to bring about a 
discontinuance of the wrongful state of things produced by him, 


1 (1890) 138 U. S. 1, 50. 2 See 54 Fed. Rep. 751. 
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under the fear of attachment, sequestration of property, or other 
punishment for disobedience. But no good reason exists for this 
roundabout, hesitating method of procedure. What the law de- 
clares to be just and proper to be done, the courts should require ~ 
to be done in a positive and direct, as well as an effectual manner. 
This view of the matter has been forcibly presented by Sir George 
Jessel, Master of the Rolls, a very learned and eminent equity judge, 
in a case requiring a mandatory injunction. ‘“ As to mandatory in- 
junctions,” said that eminent jurist, ‘‘ their history is a curious one, 
and may account for some of the expressions used by the judges in 
some of the cases cited. At one time it was supposed that the 
court would not issue mandatory injunctions at all. At a more 
recent period, in cases of nuisance, a mandatory injunction was 
granted under the form of restraining the defendant from continu- 
ing the nuisance. The court seems to have thought that there 
was some wonderful virtue in that form, and that extra caution was 
to be exercised in granting it. To that proposition I can by no 
means assent. Every injunction requires to be granted with care 
and caution. Every judge ought to exercise care, and it is not 
more needed in one case than in another. 

“Tn looking at the reason of the thing, there is not any pretence 
for such a distinction as was supposed to exist between this and 
other forms of injunction. If aman is gradually fouling a stream 
with sewage, the court never has any hesitation in enjoining him. 
What difference could it make, if instead of fouling it day by day, _ 
he stopped it altogether? In granting a mandatory injunction the 
court did not mean that the man injured could not be compensated 
by damages, but that the case was one in which it was difficult to 
assess damages, and in which, if it were not granted, the defendant 
would be allowed practically to deprive the plaintiff of the enjoy- 
ment of his property if he would give him a price for it. Where, 
therefore, money could not adequately reinstate the persons in- 
jured, the court said, as in cases of specific performance, ‘ We will 
put you in the same position as before the injury was done.’ 
When once the principle was established, why should it make any 
difference that the wrong-doer had done the wrong, or practically 
done it, before the bill was filed? It could make no difference, 
where the plaintiff's right remained and had not been lost by delay 
or acquiescence.” Finding the case under consideration a proper 
one for a mandatory injunction, he suited his action to his words 
and granted the order in accordance with the prayer, requiring the 
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with the access of light and air to the plaintiffs home, as he was 
entitled to enjoy the same.’ 

It is quite common to say that a mandatory injunction is very 
seldom granted upon an interlocutory application, or before final 
decree. Indeed, so careful and learned a jurist as Judge Sharswood 
stated in one case? that “the authorities, both in England and in 
this country, are very clear that an interlocutory or preliminary 
injunction cannot be mandatory.” In support of this broad state- 
ment he cites the case of Gale v. Abbott,? where Vice-Chancellor 
Kindersley said: “It was useless to come for what was called a 
mandatory injunction on an interlocutory application. Such an 
application was one of the rarest cases that occurred, for the court 
would not compel a man to do so serious a thing as to undo what 
he had done, except at the hearing.” 

Let us suppose for a moment that this is the real condition of 
our remedial justice, what grave mischiefs would a plaintiff have . 

™ to suffer at the hands of an unscrupulous defendant who had the 
temerity to accomplish a destruction of the plaintiff’s right before 

he had an opportunity of applying to the court for its protection ? 

fac A case well illustrating the serious consequences that would follow 

from such a view recently occurred in the Circuit Court of the 

city of St. Louis, where a mandatory temporary injunction was 
applied for under these circumstances. The plaintiff was, and for 

many years had been, the owner of a considerable tract of land in 

the northwestern part of the city. Upon this he had his residence, 

a costly structure, and the usual outhouses. Near the dwelling he 

had his gardens, and in the midst of these there was a natural sheet 

of water covering, perhaps, two or three acres of his land. This 

sheet of water had existed time out of mind, and was an attractive. 
feature of the plaintiff’s homestead. It was fed by springs of pure 

water, as well as by the surface water of the plaintiffs land; but it 

had never been known to overflow its banks. Leading from this 

sheet of water there had always been a well-defined natural water- 
course, which carried off the surplus water from the little lake, and 
kept it at a uniform level. This condition of things had always 
existed, and the plaintiff’s residence, outhouses, and gardens had 


defendant to take down and remove a building which interfered 


ARY 


1 Smith v. Smith (1875), L. R. 20 Eq. 500. 

2 Audenried v. Phila. & Reading R. R. Co. (1871), 68 Pa. St. 370, 375, 376. 
8 (1862) 8 Jurist, N. s. 987. 

4 Filley v. Bambrick (1895), No. 92,462, Circuit Court, city of St. Louis. i 
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been located and arranged with reference thereto. The little water- 
course meandered through the plaintiff’s land and the land of adja- 
cent owners for a distance of about one thousand yards, and then 
suddenly disappeared from view. But the water flowed constantly, 
and it was plainly to be seen that the stream continued on in a 
subterraneous channel. Some distance away from the place where 
the watercourse disappeared, the defendant owned and operated a 
quarry. When he had reached a level of forty or fifty feet below 
the natural surface, he found a constant stream of water discharging 
itself from an aperture in the face of his quarry, and this interfered 
very seriously with his quarrying operations. It had been observed 
by persons interested in the matter that small sticks of wood which 
were put into the little stream where it left the plaintiff’s lake, found 
their way and were discharged into the defendant’s quarry through 
the aperture in its face just mentioned. The defendant then 
conceived and immediately executed a plan to relieve himself of the 
annoying water by firmly and effectually “ plugging up” the aperture 
in the face of his quarry, and thus stopping the flow of the subter- 
ranean stream. The consequence of this action on the part of the 
defendant was that the water in the plaintiff’s lake soon began to 
rise, and it kept on rising until it threatened to overflow its banks, 
and to inundate his gardens, driveways, walks, and houses, so as to 
render the place uninhabitable. At this stage of affairs he applied 
to the court for a mandatory temporary injunction against the 
defendant, requiring him to undo what he had done; to remove the 
obstruction he had put in the way of the subterranean stream 
that flowed into his quarry, and restraining him from interfering 
with the outflow of water through the opening in the face of his 
_ quarry. The order was granted as prayed, and the threatened 
«wrong and mischief, and the irreparable injury which would have 
otherwise resulted to the plaintiff, was averted. 

Suppose that the Chancellor had said in this case, ‘I will not 
compel the defendant to do so serious a thing as to undo what he 
has done, until the final hearing.” Before the final hearing, the ruin 
of the plaintiff’s estate would have been accomplished, and the 
defendant would have been permitted to enjoy the fruits of his own 
wrong, as the result of a lamentable defect in remedial procedure. 

In the Pennsylvania case above mentioned, Judge Sharswood 
was forced to admit that there were some few instances in England 
in which a mandatory order was made on an interlocutory applica- 
tion, but he said these cases should not be followed as precedents. 
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The cases cited by him are The Attorney-General v. The Metro- 
politan Board,! and Hepburn v. Lordan.? In the first of these cases 
the defendants were constructing a system of sewers, to drain the 
sewage of a town into theriver Lee. The effect of the work accom- 
plished was to cause an obstruction to the navigation of the river. 
They were enjoined from continuing the discharge of sewage in this 
manner, and required to dredge the river so as to free it from the 
obstruction already existing. This order was made upon an inter- 
locutory motion. In the second case a lot of damp jute had been 
stored and dried by the defendant on premises adjoining the plain- 
tiffs house, at the imminent risk of combustion. The defendant 
was ordered to remove it. 

Another case cited by Judge Sharswood, in Audenried v. Phila. 
& Reading R. R. Co., is the leading case of Lane v. Newdigate.’ 
There the plaintiff was assignee of a lease that had been granted 
by the defendant for the purpose of erecting mills and other build- 
ings; the lease contained covenants for a supply of water for the 
mills and works, from canals and reservoirs on the defendant’s 
estates. The lessor suffered the canals and reservoirs to get out of 
repair, and was diverting the water of the canals, and by removing 
certain stop-gates drained the mill pool and canals so as to render 
the lessee’s privileges useless. Lord Eldon, on the authority of 
Robinson v. Lord Byron,‘ held that there was no objection to 
requiring repairs to be made, although some doubt was expressed 
on the matter. As to the restoration of the stop-gate, the Lord 
Chancellor said: “The question is whether the court can specifi- 
cally order that to be restored. I think I can direct it in terms 
that will have that effect. The injunction I shall order will create 
the necessity of restoring the stop-gate, and attention will be had 
to the manner in which he is to use these locks; and he will find 
it difficult, I apprehend, to avoid completely — these works.” 
An order was framed accordingly. 

In marked contrast to the vigorous sense of justice that is 
exhibited in the passage above quoted from the opinion of Sir 
George Jessel, in Smith v. Smith, Judge Sharswood makes the 
following comment upon these observations of Lord Eldon: “ That 
is acknowledging that he could not, according to the principles and 
practice of the court, order the defendant in direct terms to restore 


1 (1863) 1 Hem. & Miller, 298, 321. 2 (1865) 2 Hem. & Miller, 345. 
8 (1804) 10 Ves. 192. * (1785) 1 Bro. C. C. 588. 
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the stop-gate and repair the works; the injunction should be so 
drawn that, although on its face restrictive only, it will, in order to 
comply with it, compel him to do these very things. This is not a 
precedent which ought to be followed in this or any other court. 
A tribunal that finds itself unable directly to decree a thing, ought 
never to attempt to accomplish it by indirection.” 

These divergent views upon this subject serve to emphasize the 
difference in their mental attitude towards the essential aims of 
administrative or remedial justice, between a lawyer bred in the 
common-law courts, and accustomed to their technical and formal 
limitations, and one bred in the courts of equity, which do not 


ordinarily permit a mere technical rule, or a shortcoming of 


ordinary remedies or forms, to stand in the way of administering 
justice in its full sense and scope. In truth, the notion advanced 
by Judge Sharswood, that a preliminary mandatory injunction was 
an unheard-of procedure, was without any just foundation, as was 
pointed out by Vice-Chancellor Stuart, in Leadel v. Perry.! “ Refer- 
ence has been made,” said that learned Vice-Chancellor, “to a sup- 
posed rule of court that mandatory injunctions cannot properly be 
made except at the hearing of the case. I never heard of sucha rule. 
Lord Cottenham was, so far as I know, the first judge who pro- 
ceeded by way of mandatory injunction, and he took great care to 
see that the party applying was entitled to relief in that shape.” 
The history of the development of the jurisdiction to grant man- 
datory injunctions is curious, as was observed by Sir George Jessel, 
in Smith v. Smith ; but it was a necessary jurisdiction, and was grad- 
ually enlarged so that it may now be fairly regarded as sufficiently 
comprehensive to embrace every case in which equity and justice, 
which go inseparably together, really require the writ. And we 
shall presently see that wherever the wrong complained of affects 
the legal or equitable rights of the plaintiff seriously and to such 
an extent as to be irreparable, or wherever the continuance by the 
defendant of the injury, the commencement of which has brought 
the plaintiff into court for relief, would lead to the waste or 
destruction of the property, before final hearing, acourt of equity 
will interfere by mandatory injunction on an interlocutory appli- 
cation, in all cases where this special jurisdiction of the court is 
needed to restore the property to that condition in which it existed 
immediately preceding the commencement of the wrong, or to bring 


1 (1866) L. R. 3 Eq. 465. 
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the matter in controversy back to the position from which the de- 
fendant’s wrongful act has changed it, so that it may be preserved 
until the final decree. If it were otherwise, the administration of 
justice would be defective, which a court of equity is the last to 
admit. 

It appears that from an early day the High Court of Chancery 


took jurisdiction to prevent by injunction the ploughing up of — 


ancient pasture lands, and the early entries of restraining orders of 
this nature are collected in Tothill’s Reports, pp. 143,144. Among 
these is to be found the case of Rolls v. Miller,1 which is probably 
the earliest instance of an order in chancery looking to a manda- 
tory injunction; for in that case it appears that not only was the 
defendant restrained from ploughing up the pasture lands, but he 
was ordered to show cause why he should not lay down again that 
which he had ploughed. 

Doubtless there are many instances in which the court exercised 
the jurisdiction to grant mandatory injunctions from that time 
forward. At any rate in 1716 the jurisdiction was no longer 
questioned, and it was applied by Chancellor Cowper, in the 
famous case of Vane v. Lord Barnard.? The circumstances of 
that case were these: The defendant on the marriage of the 
plaintiff, his eldest son, with the daughter of Morgan Randyll, 
and £10,000 portion, settled Raby Castle on himself for life, 
without impeachment of waste, remainder to his son for life, and 
to his first and other sons in tail male. Lord Barnard, having 
taken some displeasure against his son, got together two hun- 
dred workmen, and of a sudden, in a few days, stripped the castle 
of the lead, iron, glass doors, boards, etc., to the value of £3,000. 
On the filing of the bill the court granted an injunction to stay the 
committing of waste in pulling down the castle. This injunction 
was made perpetual on the hearing of the case, and it was decreed 
that the castle should be repaired and put into the same condition 
it was in before the acts of waste were begun; and for that purpose 
a commission was issued to ascertain what ought to be repaired, 
and a Master was appointed to see it done at Lord Barnard’s ex- 
pense. It is to be observed that the court, possibly foreseeing the 
difficulty it might encounter in compelling the defendant to do the 
necessary work of restoring the castle, did this work itself. 


1 (1640, 15 Chas. I.) Tothill’s Rep. 144. 
2 (1716) 2 Vernon, 738; also reported as Lord Barnard’s Case, Precedents in 


Chancery, 454. 
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Robinson v. Lord Byron! is generally cited as the earliest 
instance of a mandatory injunction. There a mandatory order 


was granted by Lord Chancellor Thurlow to restrain the defend-— 


ant from preventing water flowing in regular quantities to the 
plaintiff's mill. The defendant could by means of stop-gates and 
flood-gates, maintained on his estates, prevent the water of the 
stream, on which the plaintiff's mill depended, from going to 
the mill in sufficient quantities for its operation, or inundate 
the plaintiff's land, which he had done on several occasions. He 
was restrained from permitting things to remain as they were. 

In Rankin v. Huskisson,? a preliminary injunction was granted 
to restrain the defendant from building on part of a place adjacent 
to a plot leased to the plaintiff with a covenant that the ground 
adjoining the lot leased to him should be laid out and used as a 
garden, and no building whatever be erected thereon. In violation 
of this covenant the defendants commenced the erection of build- 
ings in the garden site. The injunction restrained the defendants 
from completing the houses, and from permitting such part of the 
buildings as had already been erected on the garden site to remain 
thereon, until, etc. 

In Blakemore v. The Glamorganshire Canal Navigation,? Lord 
Chancellor Brougham intimated that on an interlocutory application 
for an injunction, the court will only act prospectively, and with a 
view to keep matters zz statu quo, and will not, unless in a very 
special case, grant the order in such form as indirectly to compel 
some positive act to be done by the party enjoined. And he took 
occasion to remark that he agreed with the view that if the court 
has this jurisdiction, it would be better to execute it directly and 
at once. 

In the North of England Junction Railway Co. v. Clarence Rail- 
way Co.,‘ the defendant sought to prevent the plaintiff from con- 
structing a bridge over its railway tracks, as plaintiff was authorized 
to do by act of Parliament, by erecting walls in such a position as 
to interfere with the erection of the bridge and the crossing of the 
defendant’s railway over the same. A mandatory temporary in- 
junction, in effect compelling the defendant to pull down these 
walls, so that plaintiff might proceed with the construction of 
its bridge, was granted by Vice-Chancellor Shadwell, who said: 
“It has been said that the injunction now sought is wholly man- 


1 (1785) 1 Bro. C. C. 588. 
8 (1832) 1 Mylne & Keen, 154. 


2 (1830) 4 Sim. Rep. 13. 
* (1844) 1 Collyer’s Rep. 507. 
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datory, and therefore proper to be refused. That injunctions in 
substance mandatory, though in form merely prohibitory, have q 
been and may be granted by the court is clear. This branch of 
its jurisdiction may be one not fit to be exercised without partic- 
ular caution, but certainly it is one fit and necessary, under certain : 
circumstances, to be exercised. Under what circumstances it . 
should be exercised must be matter for judicial discretion, in each 
several case.” 
In Goodale v. Goodale, an injunction was granted, before . 
answer, to restrain defendants from parting with documents in 
their possession, belonging to the plaintiff, and from preventing 
her solicitor from having access to the documents at all reasonable 

times, and after reasonable notice. ' 

Where the defendant had obstructed the passage of smoke from 
flues used by the plaintiffs for several years, but their right to 
which was doubtful, by placing tiles upon the top of the chimney- 
pots, a mandatory injunction was granted upon interlocutory mo- : i 
tion, by Vice-Chancellor Wood, to compel defendant to remove 
the tiles.” 

In Durell v. Pritchard,’ the mandatory injunction prayed for 
was refused, but the jurisdiction of the court to grant the same in 
proper cases was asserted. It was contended in this case that a 
mandatory injunction should not be granted where the damage 
was complete before the filing of the bill; but the court held that 
relief by way of injunction ought not to have been refused upon 
the mere ground that the damage had been completed before the 
bill was filed. ‘The authorities upon this subject,” said the court, 
“lead, I think, to these conclusions: that every case of this nature 
must depend upon its own circumstances, and that this court will ] 
not interfere by way of mandatory injunction, except in cases in 
which extreme, or at all events very serious, damage will ensue 
from its interference being withheld.” The matters complained 

: of by the plaintiff were interferences with an easement of way and 
an easement of ancient light, but the interferences were found not 
to be extreme or serious, and plaintiff was permitted to sue at law | 
for his damages. 

In the more recent English cases we find the judgments of the 


1 (1848) 16 Sim. 316. 
2 Hervey v. Smith (1855), 1 Kay & John. 389. ij 
8 (1865) L. R. 1 Ch. App. 244. ' 
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Court of Chancery largely influenced by Sir H. Cairns’ Act,! an 
act of Parliament authorizing the court under certain circum- 
stances to grant relief by way of damages, instead of relief by way 
of injunction. This was done in Senior v. Pawson,? where the de- 
fendant had erected a house which seriously interfered with the 
plaintiff's light and air. But as the plaintiff heard of the intended 
structure in April, and did not complain until November following, 
during which time defendant had laid out large sums; and the 
plaintiff had also, since the filing of the bill, offered to take a 
money consideration, — an injunction was refused and an inquiry 
of damages was ordered under the act just mentioned. The Vice- 
Chancellor, in passing on the case, said that he had no doubt as 
to the jurisdiction of the court to order the buildings to be pulled 
down, but considered it expedient under all the circumstances of 
the case to grant relief in damages instead. 

Reference has already been made to Beadel v. Perry.? In that 
case the defendant had commenced the erection of a wall which 
was likely to interfere with plaintiff's light and air, and plaintiff 
promptly sought the aid of the court for an injunction to restrain 
defendant from allowing the wall to continue of a height which 
would interfere with the access of light and air to plaintiff's win- 
dows, etc. An injunction was granted with leave to move for a 
mandatory injunction. Defendant continued his construction of 
the wall, and the motion for a mandatory injunction was made. 
Vice-Chancellor Stuart, having heard the evidence, said that de- 
fendant had built his wall much higher than he had the right to 
do, and to that extent must take it down. “ There must be a 
mandatory injunction to that effect.” Then follows the statement 
already quoted,‘ and he continues: ‘“ Looking at all the circum- 
stances of this case, I feel that I am bound to make an order for a 


1 21 & 22 Vict., ch. 27 (June 28, 1858). This act is also cited as “The Chancery 
Amendment Act, 1858,” 98 Stat. at Large, 72. By the 2d section of the act it is pro- 
vided that: “In all cases in which the Court of Chancery has jurisdiction to enter- 
tain an application against a breach of any covenant, contract, or agreement, or against 
the commission or continuance of any wrongful act, or for the specific performance of 
any covenant, contract, or agreement, it shall be lawful for the same court, if it shall 
think fit, to award damages to the party injured, either in addition or in substitution 
for such injunction or specific performance, and such damages may be assessed in 
such manner as the court shall direct.” The remainder of the act provides for the 
mode of procedure in the assessment of damages. 

_? (1866) L. R. 3 Eq. Cas. 330. 

8 (1866) L. R. 3 Eq. Cas. 465- 

* Ante, page 102, 
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mandatory injunction. If I did not do so, the injury which has . 


been inflicted upon the plaintiffs, though partly before the bill was 
filed, would be continued ;” and aa order was made accordingly. 

In Westminster Brimbo Coal and Coke Co. v. Clayton,! the bar- 
rier between two mines had been perforated, and the owner of one 
of them artificially conducted the water of his mine so as to pass 
by the perforations into the other mine, that mode of removing 
the water from his mine being most beneficial to himself. The 
result was irreparable injury to the plaintiff. On an interlocutory 
application a mandatory injunction was granted, so as to bring 
things back into the state in which they were ante litem motam, 
and keep them there until the hearing. ‘ The defendant is not at 
liberty by a new course of action to do irreparable damage to the 
plaintiff, and then, when the bill is filed, to say, ‘The status quo 
shall be the state of things after the act is done.’” 

In Cooke v. Chilcott,? a purchaser of land with a well or spring 
upon it covenanted with the vendor, who retained land adjoining 
intended. to be disposed of for building-sites, to erect a pump and 
reservoir, and to, supply water from the well to all houses built on 
the vendor’s land. It was held by Vice-Chancellor Malins, that 
although the covenant was not one of which the court could de- 
cree specific performance, as being for the construction of works, 
which the court could not superintend, it could be enforced indi- 
rectly by an injunction restraining defendant from allowing the 
work to remain unperformed. This was upon the authority of 
Storer v. Great Western Ry. Co. and Lane v. Newdigate.* 

It would extend this article beyond reasonable limits to under- 
take here to mention the very numerous cases in the American 
reports in which mandatory injunctions have been granted. They 
all proceed upon the theory that where the circumstances of the 
case require this extraordinary remedy in order that justice may 
prevail, it will be granted. Many of the cases are collected and 
stated in a comprehensive and valuable note to the case of City of 
Moundsville v. Ohio River R. R. Co.,® and in an excellent note to 
Murdock’s Case.® 

I desire merely to refer to a few cases which tend to show how 
firmly the jurisdiction is now established, and how necessary it is 


1 (1867) 36 L. J. Ch. 476. 2 (1876) L. R. 3 Ch. Div. 694. 
8 (1842) 2 Y. & C. Ch. 48. £ (1804) 10 Ves. 192. 

5 (1892) 20 L. R. A. 161; 37 W. Va. 92. 

6 (1829) 20 Am. Dec. 381; 2 Bland Ch. 461. 
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for a complete system of remedial jurisprudence. There seems 
still to be some conflict over the question whether a mandatory 
injunction may or should be granted on an interlocutory appli- 
cation; but the outcome of this conflict is inevitable, for the forces 
which are at work are irresistible, and will not rest until efficient 
and necessary remedies are established to meet every form of 
wrong, of which law and the courts can take cognizance. 

Among the early American cases in which the matter is dis- 
cussed is Murdock’s Case.! In that case the plaintiff had purchased 
certain lands under a decree in chancery, and had been put into 
possession thereof by a writ of habere facias possessionem ; but the 
defendant Murdock had erected, and persisted in continuing to 
erect, a fence so as to include part of the tract so purchased by 
plaintiff. It was stated in the bill that plaintiff had brought an 
action of trespass guare clausum fregit against defendant, which 
was still pending, and there was a prayer for an injunction prohib- 
iting defendant “from continuing the said fence, and enjoining 
him to remove the said fence already erected,” and for further re- 
lief. The court refused to grant a temporary injunction requiring 
defendant to remove the fence already erected, but enjoined him 
from completing it until the further order of the court. It will be 
seen that there were no special circumstances in the case requiring 
an immediate removal of the fence, and so the ruling of Chancellor 
Bland was quite correct. But he put his denial of the writ upon 
the ground that before imputed wrong can be removed, or anything 
like commutative justice can be administered, it is the duty of the 
court to give the party complained of an opportunity of being 
heard; that to order a defendant to pull down or remove any erec- 
tion would be obviously and directly to deprive him of a portion of 
that which then, at least, appeared to be his property, and was so 
claimed by him. And it was his view that injunctions should be 
granted only in so limited a form as expressly or in terms to require 
no alteration in the existing state of things, or anything to be un- 
done or restored, except in so far as a restoration may consequently 
follow as a necessary result of the merely restrictive operation of 
the injunction. 

But in this very case, pragmatic trespassers having continued 
the construction of the fence after the preliminary injunction had 
been awarded, it was ordered upon a motion to attach and punish 


1 (1829) 2 Bland Ch. 461; s. Cc. with note on mandatory injunctions, 20 Am. 
Dec. 381. 
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them and defendant for a violation of the writ, that these tres- 
passers should, and they were commanded and required, without 
delay, to take down and remove the fence erected by them. 

It is the experience of every lawyer that in the examination of 
the decided cases on any subject he will constantly meet with 
obiter dicta in the opinions of the judges, These are often produc- 
tive of mischief; but the main objection to them is that they tend 
to introduce uncertainty and confusion into the law.. And so we 
often find broad statements, unnecessary to the decision of the case, 
announcing a general proposition which has no just foundation in 
the law. Thus, in a recént case, the defendant had erected a line 
fence between his own and the plaintiff’s house; the houses were 
about two feet apart, and the line was midway between them. 
Defendant erected a board fence on the line, to the height of six- 
teen feet, shutting off the light from complainant’s windows, and it 
was alleged that this was maliciously done. Ona motion fora pre- 
liminary injunction the writ was granted, and defendant was com- 
manded to at once take down or remove the fence, and not to 
renew, rebuild, or continue the same. Now it is quite plain that 
the case did not present the exigencies demanding an immediate 
alteration of affairs; and so the court might have ruled and no ill 
consequences would follow from the ruling. But it was decided by 
the Supreme Court that the court below had no power to determine 
the rights of the parties on affidavits, or on a motion for a prelim- 
inary injunction. This could only be done on final hearing. All 
this is quite true, but the mischief lies in this, that we now find the 
case cited as an authority for the proposition that a mandatory 
injunction should not be granted on preliminary hearing. 

Let us briefly consider the circumstances in a few of the Ameri- 
can cases, which have called forth the aid of a court of chancery 
through this extraordinary remedy : — 

In Pierce v. City of New Orleans,” the plaintiff and defendant 
were tenants in common of a wall, which had always been a blank 
wall, and which stood adjacent to and in the rear of plaintiff's dwell- 
ing-house and yard. Without the plaintiff's consent the defendant 
made certain openings in this wall, thereby creating a nuisance 
which affected indefinitely the privacy of plaintiff's family residence 
so seriously as to inflict irreparable injury. A preliminary injunc- 
tion was granted upon motion, and defendant was ordered to close 


1 Ladd v. Flynn (1892), 90 Mich. 181; cited in note, 20 L. R. A. 161. 
2 (1866) 18 La. Ann. 242. 
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up the openings in the wall, and to restore the same to its original 
condition, and keep it so during the pendency of the suit. 

A case arose before Sawyer, Circuit Judge, in the District of 
Nevada, between two mining companies.! The plaintiff, in exca- 
vating a tunnel in the mountain to its mining claim, struck a sub- 
terranean flow of water, which it appropriated and enjoyed for 
several years. The defendants ran a tunnel from a distant point 
into the mountain, to a point about thirty feet directly under the 
point where the plaintiff obtained this water; thereupon the water, | 
which before flowed through the plaintiff’s tunnel, was intercepted 
and discharged through defendants’ tunnel, and by them appropri- 
ated to their own use. Upon a motion for an interlocutory manda- 
tory injunction, it was urged, in opposition, that the injury had been 
committed, and that, this being so, the court would not, on motion 
for a preliminary injunction, issue a mandatory writ, affirmatively 
commanding the performance of an act, such as to fill up a tunnel, 
rebuild a wall that has been demolished, and the like. The learned 
judge in disposing of the motion was inclined to the opinion that 
the authorities were to this effect. But after citing Robinson v. 
Lord Byron, Lane v. Newdigate, and other cases to which I have 
called your attention, he said: “ Under these authorities, by what- 
ever name judges may see fit to call the injunction, the defendants 
may be restrained from continuing to cut off and divert the water 
in question, even though it should be necessary for them to fill up 
or build a water-tight barrier across the tunnel to accomplish the 
end sought,” An order was framed accordingly, and this ruling 
was approved on a motion to dissolve the injunction, by Mr. Jus- 
tice Field. The case may be regarded as a leading case on the 
subject. 

A bill was filed, wherein the plaintiff sought an injunction against 
obstructing a passageway over and upon which he had a right to 
pass and repass. Plaintiff owned the land on one side and de- 
fendant on the other, and the passage was about five feet wide, 
running from one of the streets in Boston, between the two parcels 
of land. Defendant had begun the erection of a wall of a building 
within this passage. A preliminary injunction was denied, and 
the defendant completed the wall. Upon final hearing the merits 
were found to lie with plaintiff, and a mandatory injunction was 
granted, commanding defendant to take down the wall and so alter 


1 The Cole Silver Mining Co. v. Virginia & Gold Hill Water Co. (1871), 1 Sawyer, 
470, 685. 
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his building as to leave the passageway unobstructed, and to pay 
the plaintiff the damages suffered pending the suit, on account of 
the encroachment. ‘The defendant having by the service of pro- 
cess,” said the court (Gray, Chief Justice), “full notice of the 
plaintiff's claim, went on to build at his own risk; and the injury 
caused to the plaintiff's estate by the defendant’s wrongful act being 
substantial, a court of equity will not allow the wrongdoer to compel 
innocent persons to sell their right at a valuation, but will compel 
him to restore the premises, as nearly as may be, to their original 
condition.” 4 

I have already mentioned the case of Coe v. Louisville & Nash- 
ville R. R. Co. That case is typical of many others in which the 
mandatory injunction was the remedy applied to bring about the 
performance of duties or contracts by railroads and other common 
carriers, and to regulate matters relating to commerce. Many 
such cases are stated in the note to Moundsville v. Ohio River 
R. R. Co.2 In the Coe case the plaintiff had purchased a lot contig- 
uous to defendant’s depot in Nashville, and fitted up a stock-yard 
thereon at considerable expense. There was no express contract 
between plaintiff and the railroad company in relation to the 
matter; but the yard was and had been a convenience to the de- 
fendant’s business, and by defendant’s permission or acquiescence 
it was connected with the railroad by gaps and pens. After the 
yard had been used by both parties for more than twelve years, the 
defendant entered into a contract with the Union Stock Yard 
Company for the erection of a stock-yard outside the city limits, 
more than a mile distant from plaintiff’s yard; and among other 
things defendant agreed with this stock-yard company that it would 
deliver all stock shipped to Nashville at this new yard, and that it 
would not deliver it at any other point in the city. The railroad 
company accordingly notified the plaintiff that it would not deliver 
stock shipped to him at his yard after a specified date. Thereupon 
the plaintiff filed his bill in which he prayed for an injunction to 
restrain defendant from interfering with or in any manner disturb- 
ing the enjoyment of the facilities now afforded to complainant by 
defendant upon its lines of railway, for the transaction of business, 
and from refusing to deliver stock at plaintiff's yard, and from 
interfering with or in any way disturbing the business of plaintiff, 


1 Tucker v. Howard (1880), 128 Mass. 361. 
2 (1880) 3 Fed. Rep. 775. 
8 (1892) 20 L. R. A. 161, 166. 

15 


* q 
q 
a. 
. 

if 

i 
‘ i 

‘ 


112 HARVARD LAW REVIEW. 


and from refusing to permit the plaintiff to continue on the same 
terms as heretofore. The injunction was granted as prayed. The 
court considered that the urgency of the case demanded it. The 
duty sought to be enforced was one imposed and defined by law, 
and a suspension of the accommodations enjoyed by the plaintiff 
would work irreparable mischief. 

A telephone company unlawfully and without the consent of the 
owner, but against his protest and warning, set up poles upon his 
land. He promptly applied to the court for an injunction ; but, 
before the order to show cause could be served upon the company, 
it completed the setting of the poles. When the matter came on 
for hearing on the order, the defendant urged that the temporary 
injunction, if granted, should not require it to remove the poles, 
but only restrain it from putting on the cross-bars and wires. To 
this the Chancellor answered: “ The fact that the setting of the 
poles is finished is due to the activity of the defendants in com- 
pleting the work. Where a defendant thus invades the proprietary 
rights of a complainant he has no ground for asking that the court 
will give him the benefit of his activity and persistence in wrong- 
doing. . . Where there is a deliberate, unlawful, and inexcusable 
invasion, ne one man, of another’s land, for the purpose of a con- 
tinuing trespass for the trespasser’s gain or profit, and there has 
been neither acquiescence nor delay in applying to this court for 
relief, the mere fact that the trespass was complete when the bill 
was filed will not prevent an injunction mandatory in its nature, 
against the continuance of the trespass.” The writ prohibited the 
defendants from setting any poles on the lands of the plaintiff, and 
from allowing those which they had placed thereon to remain.? 

Plaintiffs and defendants were occupants of different parts of the 
same house under the same landlord. The defendant occupied the 
basement, in the rear of which was situated a furnace, which by 
means of pipes and registers furnished heat to the plaintiffs apart- 
ments on the first and second floors. The use of the furnace was 
granted plaintiff by his lease, and defendant knew this, and for 
years had acquiesced in plaintiff's right to pass through the 
defendant’s shop to give the necessary attention to the furnace. 
There was no other means of access to the furnace. One day the 
defendant notified the plaintiff that he would not, after a specified 
date, be permitted to pass through the shop to the furnace. This 


1 Broome v. N.Y. & N. J. Telephone Co. (1886), 42 N. J. Eq. 141. 
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brought the plaintiff into court for an injunction. A mandatory 
temporary injunction was granted commanding the defendant to 
permit the plaintiff to pass through the shop of defendant in such 
manner and at such times as might be necessary to give such care 
and attention to the furnace as might be required for the use 
thereof in heating the plaintiff's rooms.! 

It is curious in what manner these cases present themselves, and 
how the admirable flexibility of the equitable remedy is frequently 
taxed by ingenious arguments in favor of the wrongdoer. But 
equity considers the substance of things and adapts its remedies to 
the exigency of each case. An important illustration of this prin- 
ciple, as well as of the special jurisdiction we are now considering, 
is to be found in Wheelock v. Noonan? There the plaintiff gave to 
the defendant a parol and gratuitous license to place upon certain 
unoccupied lots of his in the northern part of New York City a few 
rocks, under the defendant’s promise that he would remove them in 
the spring following. During the winter and without the plaintiff's 
knowledge the defendant covered six of the lots with heavy bould- 
ers to the height of from fourteen to sixteen feet. In the spring, 
plaintiff discovering what had been done, directed the defendant to 
remove the rocks. Defendant having failed to do this, the plain- 
tiff filed his bill to compel him to do so. The court awarded judg- 
ment requiring the defendant to remove the rocks by a specified 
day, unless for good cause shown the time should be extended by 
the court. It was contended that the plaintiff could have removed 
the stone himself and then recovered of the defendant the expense 
incurred. “ But,” said the court, “to what locality could the owner — 
remove them? He could not put them in the street; . . . and it 
would follow that the owner would be obliged to hire some vacant 
lot or place of deposit; become responsible for the rent; and ad- 
vance the cost of men and machinery to effect the removal. If any 
adjudication can be found throwing such a burden upon the owner, 
compelling him to do in advance for the trespasser what the latter 
is bound to do, I should very much doubt its authority.” The judg- 
ment of the lower court was affirmed. 

The jurisdiction of a court of equity to grant injunctions manda- 
tory in effect has been recognized by the Kansas City Court of 
Appeals, in Sedalia Brewing Co. v. Sedalia Water Works Co., 


1 Hodge v. Giese (1887), 43 N. J. Eq. 342. 
2 (1888) 108 N. Y. 179. 
8 (1889) 34 Mo. App. 49. 
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and by the St. Louis Court of Appeals in Albers v. Merchants’ 
Exchange.! 

In the former case the defendant was compelled by an injunction, 
negative in form but mandatory in effect, to continue to furnish 
water to the plaintiffs brewery, under the terms of an existing 
contract, which defendant was about to violate and disregard, 
to the plaintiff's irreparable injury. In the latter case, the Mer- 
chants’ Exchange had wrongfully suspended the plaintiff and were 
excluding him from attending the Exchange to transact his busi- 
ness there. A mandatory temporary injunction granted by the 
Circuit Court was made perpetual on final hearing, and defendant 
was restrained from excluding plaintiff from the privileges of the 
Exchange. 

And so it has been held that a mandatory injunction to remove 
a wall encroaching on another’s property may be granted, and the 
obligation to remove placed directly on the party who caused the 
wall to be erected. In this case the wall encroached nine inches 
upon a narrow passageway belonging to the plaintiff, and seriously 
interfered with its use. It was contended that the plaintiff had an 
adequate remedy by ejectment. But the court said: ‘ The sheriff 
might not regard it as his duty to deliver possession by taking down 
the wall, which would burden him with the risk of injury to other 
portions of defendant’s building, not included within the nine inches. 
But in equity the obligation to remove can be placed directly on the 
party who caused the wall to be erected, and it frequently affords 
relief in such cases.” 

The Supreme Court of Pennsylvania has not adhered to the 
doctrine laid down by Judge Sharswood. In a recent case, where 
a natural gas company made a contract with the owner of glass 
works to supply him with gas for fuel for all purposes connected 
with the manufacture of his wares, so long as natural gas may con- 
tinue to be produced from the territory then or thereafter owned or 
operated by the gas company, on a bill averring that plaintiff had 
relied on this contract, and constructed his works for the use of 
natural gas only as fuel, and that the company had shut off the 
entire supply while the works were in operation, thereby making 
irreparable damage imminent, the court held that it was error to 
refuse a preliminary injunction mandatory to the extent of restor- 


1 (1890) 39 Mo. App. 583. 
2 Baron v. Korn (1891), 127 N. Y. 224 (27 N. E. Rep. 804). 
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ing the séatus quo. The judgment of the lower court was reversed 
with directions to grant the mandatory injunction indicated. 

Where two persons were jointly entitled to the use of a pipe, 
which supplied their respective apartments in a double house with 
water, and defendant was about to shut off the water, and had 
actually stopped the water-pipes and prevented the flow of water 
to the plaintiff's apartments, the court made a mandatory order 
requiring defendant to open up the pipes and permit the flow of 
water to the plaintiff's premises. This was held correct.! 

An important case upon this subject was decided by the Supreme 
Court of Appeals of West Virginia? There the municipal govern- 
ment had granted a license to a railroad company to build its road 
across, along, and upon a street, upon certain conditions fixed by 
the ordinance requiring the company to restore the street, and do 
certain work in connection therewith, necessary for the preserva- 
tion of the street and its usefulness as a public highway. The 
company constructed its road, but failed to do the work necessary 
to restore it, and left it so impaired as to render it dangerous to 
use. The city filed its bill in equity asking a mandatory injunction 
to the company to put the street in certain order, and to do certain 
work according to the requirements of the ordinance granting the 
license. Relief was granted as prayed. Answering the contention 
that the city had an adequate remedy either by mandamus, or by an 
action for damages, the court said: “ What the city needs is specific 
performance by the railroad company, of the duty resting upon it, 
and no other relief is effectual. It is now settled that injunctions 
are not only, as is usually the case, preventive or prohibitory, but 
also mandatory, commanding positive or affirmative action to be 
taken or done by the defendant, as mandamus does at law. At 
one time the mandatory injunction, because injunctions had always 
been couched in prohibitory language, was framed in that form 
only by prohibiting the doing or continuing to do a given thing, 
thereby compelling the party to do the thing which it was desired he 
should do, because by continuing to do as he had done he became 
liable to punishment; but in later times this species of injunction 
has lost this delicacy, and now, when used, assumes the form of 
command to doa specific act.” The jurisdiction was sustained, and 
the decree affirmed. The case is an important one, and marks the 


1 Brauns v. Glesige (1891), 130 Ind. 167. 
2 City of Moundsville v. Ohio River R. R. Co. (1892), 37 W. Va. 92; 20 L. R. A. 
161, with note. 
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advance which is being made to make remedies more direct and 
effectual. 

Reference has already been made to Toledo, A. & N. M. Ry. 
Co. v. Pennsylvania Co.1 That case has since been cited with 
approval, and followed several times.2_ The effect of the injunction 
in that case was to require the defendants to perform their duty 
under the third section of the Interstate Commerce Act. It was 
negative in form, and enjoined the defendants from refusing to 
offer and extend to the plaintiff company the same equal facilities 
for interchange of traffic on interstate business between the defend- 


-ant companies and the plaintiff, as are enjoyed by other railway 


companies, and from refusing to receive from plaintiff company 
cars billed from points in one State to points in another State, 
which might be offered to the defendant companies by the com- 
plainant; and from refusing to deliver in like manner to the com- 
plainant cars which might be billed over its line from points in 
one State to points in another State. The case arose out of the 
refusal of the defendant companies to handle such cars for the 
plaintiff company, because certain of their employees had declared 
a boycott against the defendant companies. The injunction was 
granted upon the filing of the bill, and although negative in form, 
it was mandatory in effect, and is spoken of by Judge Ricks as a 
mandatory injunction, 

Upon the principle of this case, the employees of another railroad 
company, who had refused to perform their usual and customary 
duties, were required by a preliminary mandatory injunction to 
perform all of their regular and accustomed duties so long as they 
remained in the employ of the complainant company. The refusal 
of these employees to handle Pullman cars on its road, as it was 
bound by contract to haul them, had the effect to interrupt inter- 
state commerce and the transmission of the mails, and subjected 
the company to suits and great and irreparable damage.’ 

The flexibility, usefulness, and efficiency of this writ is shown by 
a recent case in Minnesota* The complainant in that case was 
the trustee in a railroad mortgage, given to secure bonds to the 
amount of $5,000,000. The defendant had recovered a judgment 


1 (1893), 54 Fed. Rep. 746. 

2 See Farmers’ Loan & Trust Co. v. Northern Pac. R. R. Co. (1894), 60 Fed. Rep. 
803, 814; Southern Cal. Ry. Co. v. Rutherford (1894), 62 Fed. Rep. 796, 797. 

8 Southern Cal. Ry. Co. v. Rutherford (1894), 62 Fed. Rep. 796. 

4 Central Trust Co. of New York v. Moran (1894), 56 Minn. 188; 57 N. W. 
Rep. 471. 
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against the railroad company, and caused a levy to be made on an 
execution which had been issued upon his judgment, upon two 
locomotives and two passenger coaches, and these were advertised 
for sale under the levy. The levy itself was wrongful, because it 
was the law of Minnesota that the roadbed, franchises, rolling-stock, 
etc., of the railroad company were an entirety, and could not be 
separately levied on. The complainant’s lien and right was to the 
entire property, and the sale of these locomotives, as well as their 
being held in the custody of the sheriff, tended to inflict an irrepa- 
rable injury upon the company as well as upon the complainant. 
A preliminary mandatory injunction, requiring the defendants (the 
execution creditor and the sheriff) to restore the engine and cars 
to the railway company, and restraining them from making the 
sale, was granted, and the order was affirmed. 

The tendency to extend the remedy by mandatory injunction in 
proper cases is illustrated also by a recent case in Oregon. There 
a dispute had arisen as to the true boundary line between plaintiff's 
and defendant’s lots in the city of Portland. Plaintiff had erected 
an expensive frame building, and defendant claiming that it en- 
croached an inch or two on his property, notified the plaintiff to 
remove the encroaching part. Plaintiff having failed to observe 
the notice, defendant cut down the parts that projected over the 
line, taking off the water table, window sills, sheathing, etc., of the 
projecting wall, and inflicting a damage of $1,750 to the plaintiff's 
house. Defendant then began the construction of his improve- 
ments, and started the foundation under the surface up to the line 
which he claimed to be the true dividing line, but as the wall was 
raised, it projected an inch beyond this line. Plaintiff promptly 
applied for a mandatory injunction to compel defendant to remove 
that portion of the wall that projected beyond the line claimed by 
plaintiff to be the true dividing line, and for damages to her build- 
ing. The line claimed by plaintiff was found to be the true divid- 
ing line. No temporary injunction was granted, but on a trial of 
the merits a perpetual mandatory injunction was awarded, with a 
judgment for damages for $1,750. 

The subject is considered with care and learning by Moore, J., 
who in discussing the matter said: ‘The question is whether the 
plaintiff will suffer irreparable injury, and, if so, has she a plain 
and adequate remedy at law. If in an action of ejectment the wall 
cannot be removed, the injury resulting from its erection could not 


1 Norton v. Elwert (1895), 29 Oregon, 583; 41 Pac. Rep. 926. 
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be compensated by any measure of damages, however great the 
sum which a jury might award, for it would, in effect, amount to a 
condemnation of the plaintiff's property, and an appropriation of it 
to the defendant’s private use; and to concede that even so small 
a strip of plaintiff's premises could be thus taken would be to admit 
a rule of law which must necessarily be almost limitless in its ap- 
plication. In an action at law it would be difficult for the plaintiff 
to regain possession of that portion of her land occupied by the 
wall ; for the sheriff, when called upon, might well hesitate to exe- 
cute a writ commanding a restoration of the premises, since he 
must cut the wall to the division line, and in doing so he might 
take more than the ‘merchant’s pound of flesh,’ and thus render 
himself liable in damages to the defendant. Baron v. Korn, 127 
N. Y. 224 (27 N. E. Rep. 804). The removal of the wall being 
difficult, the plaintiff has no plain remedy at law. In all such cases 
equity will, upon the theory that wherever there is a right there is 
also a remedy, interpose and grant complete relief, and for that 
purpose will, where there has been no unreasonable delay in seek- 
ing the relief, award a mandatory injunction, and place the obliga- 
tion of removing the structure upon the party who causes it to be 
erected.” 

Many other instances of mandatory injunctions, both interlocu- 
tory and final, might be given, but that would not only extend this 
paper beyond the reasonable limits to which it is entitled in your 
proceedings, but try your patience beyond a reasonable degree. 
The cases all proceed upon the principles I have endeavored to 
state and explain. No one can arise from an examination of these 
authorities without being impressed with the dignity, the grandeur, 
and splendid efficiency of that system of remedial jurisprudence, 
which has grown up in the course of years, as the result of the 
genius and labor of the most remarkable galaxy of great men known 
to the juridical history of the world, that splendor of our English 
and American law, which we call equity. 


Jacob Klein. 
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THE BICYCLE AND THE COMMON CARRIER. 


ICYCLING has introduced into the law of common car- 
riers a question of curious interest, and if it has not made 
new law it has at least furnished another interesting example of 
what has long been the chief boast and glory of our common law, — 
the flexibility of its precedents and the adaptability of its general 
principles to new facts and changed conditions. The particular 
point to which now we call attention is whether or not a common 
carrier, irrespective of statute, is bound to carry a passenger’s ~ 
bicycle as his baggage, and therefore without extra compensation. 
Most railroads have arbitrarily refused to do so, and have demanded 
small sums for their transportation ; and passengers have submitted 
to this trifling extortion rather than be bothered with a vexatious 
lawsuit over pennies. Therefore, in considering this question we 
are, with a single exception, without direct precedent, and may 
look at it as an original question. 

This exception is a rather unsatisfactory decision given in May 
of the last year by the St. Louis Court of Appeals,! to the effect 
that under a statute which provided that the charges of the carrier 
for transportation of a traveller should include the carriage of one 
hundred pounds of “ordinary baggage,” a passenger was not 
entitled to have his bicycle (which weighed only thirty pounds) 
carried, and in spite of this statute the carrier was justified in 
“fixing a special charge for the transportation over its railroad of 
‘bicycles, tricycles, and baby carriages,’ and excluding all these 
from the category of ordinary baggage.” 

The opinion of the ccurt is not altogether convincing and free 
from doubt. They accept the general definition of Lord Chief Jus- 
tice Cockburn in Macrow v. Great Western Railway,? “ Whatever 
the passenger takes with him for his personal use or convenience, 
according to the habits of the particular class to which he belongs, 
either with reference to the immediate necessities or the ultimate 


1 Missouri v. Mo. Pacific Ry. Co., 71 Mo. App. 385. See also 31 American Law 
Review, 463. 
2L. R.6 Q. B. 612. 
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purpose of the journey, must be considered as personal luggage.” 
They then at some length show that the term “ bicycle” is treated 
“as convertible by the lexicographers, and is (are) defined as ‘a light 
vehicle or carriage,’” and “so in cases involving the use of streets, 
the payment of tolls, and liability for negligence, bicycles are uni- 
formly held to be vehicles or carriages.” The reasoning is hardly 
conclusive, for while for certain purposes a bicycle may be classed 
as a vehicle, yet for other distinct purposes it may belong to an- 
other general class. The court are like the old woman who remon- 
strated with the railroad guard about the tariff to be paid on her 
domestic menagerie with which she travelled, when the only rule 
of the railroad was that a shilling should be charged for the trans- 
portation of dogs, and the guard explained, “You see, mum, cats 
is dogs, and parrots is dogs, but a tortoise is a h’insect.” 

The court add that mere utility or convenience at the end of 
the journey is not sufficient to induce them .to call bicycles baggage, 
and that “our opinion is that, from their nature, structure, and 
classification, bicycles belong to those things which are properly 
the subjects of freight contracts, and not embraced in the class of: 
things denoted by the words ‘personal or ordinary baggage.’” They 
then support their conclusion with the observation that “ they 
have been in much use both here and in England for some years. 
We have been wholly unable to find any precedent for a different 
conclusion. As a matter of general learning we do know that bills 
have been introduced into the legislative bodies of the different 
States to make it the duty of carriers to transport them as ordinary 
or personal baggage. This demonstrates that, in the judgment of 
the profession at large, they have no right to be so considered, in 
the absence of express statutes.” But may not these statutes be 
merely declaratory of a principle of common law which would be 
clear only after an express decision of a law court, and as no person 
has sufficient interest at stake to resort to the court for their deci- 
sion, may not the legislatures have taken upon themselves the duty 
of settling the rights of the travelling public? 

An English decision of a lower court has taken this same view. 
It is true that this decision is of no great weight, but it is interesting 
as illustrating the general tendency.! 

Just what is to be included within the term “ baggage” has never 
been considered capable of strict judicial definition. The term has 


1 The Law Journal, London, Oct. 9, 1897, page 484. 
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varied and grown with the advance in our travelling facilities. 
Story’s definition of “baggage” of over sixty years ago! as, “such 
articles of necessity or personal convenience as are usually carried 
by passengers for their personal use, and not merchandise or other 
valuables, although carried in trunks of passengers, which are not 
designed for any such use, but for other purposes, such as sale 
and the like,” has expanded to-day into the elaborate definition of 
Professor Lawson :? “The term ‘baggage’ means such goods and 
chattels as the convenience or comfort, the taste, the pleasure, or 
the protection of passengers generally make it fit and proper for 
the passenger in question to take with him for his personal use, 
according to the habits or wants of the class to which he belongs, 
either with aetonaniee to the period of transit or the ultimate purpose 
of the journey.” 

Thus the decisions and text-books give us but one definite limita- 
tion to the term “ baggage,” and that is that it must be something for 
the personal use of the traveller. This of course immediately shuts 
out a large number of cases dealing with samples of goods of com- 
mercial travellers ;? but within the otherwise wide and vague limits 
of such a definition there is still room for great differences of opinion 
and most conflicting decisions. In the words of Chief Justice Earle,* 
“It is impossible to draw any very well defined line as to what is 
and what is not necessary or ordinary luggage for a traveller ; that 
which one traveller would consider indispensable would be deemed 
superfluous and unnecessary by another. . . .” 

A closer examination of authorities, however, I think will dis- 
close that there are two classes of considerations which arise and 
determine this question in every case. The first group of considera- 
tions relates to the journey, the second to the traveller's personnel. 
Under the first head we must consider the nature of the carrier 
and the nature and extent of the journey. As the transportation 
facilities have developed, the demands of the passengers have 
grown correspondingly. We ask from the modern carrier that has 
at its command steam engines, palace cars, or fast ocean steamers, 
conveniences and comforts that would have been ridiculous to think 
of in the days of coaches and sailing vessels. With each improve- 


1 Story, Bailments, § 499. 

2 Lawson, Bailments, § 272. 

8 See Hutchinson, Carriers (2d ed.), page 822, note 1, and Lawson, Bailments, page 
394, note 4, for a collection of authorities. 

* Phelps v. Northwestern Ry. Co., 19 C. B. N. s. 321. 
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ment our rights to carry baggage have expanded, and the baggage 
cars of to-day offer a service that would have been impossible sev- 
enty-five years ago. It is always important to bear this in mind 
in considering the older authorities when these questions are to- 
day before our courts. No less important than the nature of the 
carrier is the nature and extent of the journey itself. It is of course 
only too evident that what may be necessary for a trip on land is 
totally unfit for a voyage at sea,! and a long journey demands prepa- 
rations and provisions that would be absurd for a short one. Thus 
not only does the kind of necessaries which each passenger may 
carry with him as baggage vary with the details of each journey, 
but also the quantity.1 What is necessarily a part of each trav- 
eller’s impedimenta must therefore be considered each time a 
question is raised thereon in the light of all these attending 
circumstances. This can be illustrated in no way better than in 
that class of cases where the traveller seeks to recover for money 
which he packed with his baggage, .and for the loss of which he 
now seeks to hold the carrier liable. -In Illinois $300? and in 
New York $285 % and $8004 were under proper conditions con- 
sidered part of the traveller’s baggage, while in another case $439° 
was held so large a sum that the travéller would be unreasonable in 
having it in his trunk, and it could mot be considered as baggage; r 
while the Massachusetts court was in doubt about the sum of $325, 
and sent the case back for a new trial for further evidence.® 

In the second group of considerations we must examine the 
personnel of the traveller. It is only too obvious that what is 
necessary for a woman has no place in the baggage of a man.’ 
So, too, “the station in life” of the traveller is a most essential 
consideration to determine what may be necessary for his “conven- 


1 Cadwallader v. Grand Trunk Ry. Co.,9 Low. Can. 169; Wood vz. Devin, 13 III. 
746; Davis v. Mich. S. & N.I. R. R. Co., 22 Ill. 278; Dexter v. Syracuse, B. & N. R. R. 
Co., 42 N. Y. 326; Duffy v. Thompson, 4 E. D. Smith (N. Y.), 178; Ouimit v. Hen- 
shaw, 35 Vt. 605; Michigan S. & N. I. R. R. Co. v. Oehm, 56 Ill. 293; Parmelee z. 
Fischer, 22 Ill. 212; Grant v. Goodwin, 1 E. D. Smith (N. Y.), 95. 

2 Tilinois C. R. R. Co. v. Copeland, 24 Ill. 332. 

3 Weed v. Saratoga & S. R. R. Co., 19 Wend. (N. Y.) 534. 

* Merrill v. Grinnell, 30 N. Y. 594. See also Grant v. Newton, 1 E. D. Smith (N. Y.), 
95; Cole v. Goodwin, 19 Wend. (N. Y.) 251; Duffy v. Thompson, 4 E. D. Smith 
(N. Y.), 178; Bowman v. Maxwell, 9 Hump. (Tenn.) 624; Johnson v. Stone, 11 Hump. 
(Tenn.) 419. 

5 Davis v. Mich. S., etc. R. R. Co., 22 Ill. 278, 74 Am. Dec. 151. 

® Jordan v. Fall River R. R. Co., 5 Cush. 69. See also Torpey v. Williams, 3 Daly 
(N. Y.), 162; Doyle v. Kiser, 6 Ind. 242. 

. Chicago, R. I, & Pac. R. R. Co. » Boyce, 73 Ill. 510. 
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ience, comfort, taste, pleasure, and protection” during his journey. 


Having this in mind, $1,400 worth of jewelry has been held prop- _ 


erly part of the baggage of a person of wealth, while the Supreme 
Court of the United States has said that two hundred and seventy- 


five yards of lace worth $10,000 is essential to the convenience and 


comfort of a Russian lady of fortune, when a traveller in America, 


as part of her baggage.? Likewise feather-beds, pillows, towels, 


blankets, table-covers, etc., repeatedly have been held properly 
to be part of the baggage of an emigrant.® 

As it is quite as necessary for the traveller to provide for his 
needs at the end of his journey as well as for those while he is 
actually travelling, the principle has generally been recognized 
that a traveller is entitled to have carried with him whatever is 
essential to the ultimate purposes of his journey. That is, in this 
second group it is always imperative to consider what is this “ ulti- 
mate purpose of the journey” in order to arrive at a full under- 
standing of what is, under all the circumstances of the case, baggage. 
The traveller must not only reach his destination in comfort, but he 
must reach it with such materials and implements that he will be 
enabled to perform the functions or do the work for the performing 
of which at a particular place he has taken his journey. As it is 
somewhere tersely put, “ the traveller is entitled to carry with him 
as baggage the peculiar implements of his profession, the taking of 
which has arisen from the fact of his journey.” The courts have 
repeatedly emphasized this principle. In the United States Supreme 
Court we have a decision that the surgeon travelling to his patient 
is entitled to have his surgical instruments carried as baggage.‘ 
And again, for the mechanic going to work, the carrier must trans- 
port his tools; ® for the student, his books;® for the pleasure- 
seeker, his opera-glasses ;7 for the barrister, h.s wig and gown, and 
possibly his reports ;® and for the sportsman, his gun.® 


1 Coward v. E. Tenn. V. & G. R. R. Co., 16 Lea (Tenn.), 225. 

2 New York, etc. R. R. Co. v. Fraloff, 100 U. S. 24. 

8 Parmelee v. Fischer, 22 Ill. 212; Ouimit v. Henshaw, 35 Vt. 605. But see Macrow 
v. Great Western Ry. Co., L. R. 6 Q. B. 612. 

4 Hannibal Railroad z. Swift, 12 Wall. 262. 

5 Kansas City, etc. R. R. Co. v. Morrison, 34 Kan. 502; Porter wv. Hildebrand, 14 
Pa. St. 129, and 2 Harris (Pa.), 129; Davis v. Cayuga & S. R. R. Co., 10 How. Pr. 
(N. Y.) 330. 

6 Hopkins v. Westcott, 6 Blatch. 64. 

7 Toledo, W. & W. Ry. Co. v. Hammond, 33 Ind. 379. 

8 Munster v. South Eastern Ry. Co., 4 C. B. N. s. 676. 

® Van Horn v. Kermit, 4 E. D. Smith (N. Y.), 454. 
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There is, naturally, a limit in reason as to what carriers are thus 
bound to transport for such travellers as baggage. Of course it is 
true, as the St. Louis Appellate Court suggests, that “ mere utility 
or convenience at the end of the journey is not sufficient.” The 
articles must be connected with the purpose of the journey. Then, 
too, carriers are obliged to carry only such articles as are generally 
used by persons of this class of travellers, and only in such quanti- 
ties as are reasonable. Thus a father of a family may not insist 
on the carriers transporting for him a seventy-eight pound spring 
horse, forty-four inches in length, which he was taking home with 
him;! nor may a musician insist on carrying a pianoforte or an 
organ, nor a student a whole library, nor a mechanic the tools and 
machinery of a machine-shop,? nor an actor the paraphernalia of 
a theatre.® 

Considering, then, the status of the bicyclist in the light of all 
these decisions, let us see how the case stands. It must be borne 
in mind that the bicyclist patronizes almost exclusively the “local” 
trains, or, at most, “ local expresses,” These trains, although they 
almost always have a baggage car attached, usually handle very 
little baggage, so that on a summer’s day as the bicyclists stream 
out from, or back to, town they will be the only ones who will take - 
advantage of the baggage car. It should also be remembered that 
it is generally on a Sunday or holiday that bicyclists make use of 
trains, and it is on just such days that the least demand is made 
upon their baggage facilities by the travelling public at large. 

Looking at the question from these two points of view, we find 
that we have, first, the local carrier, a short journey, and a slow- 
‘ moving train. In this combination we have the train, already in- 
cluding a suitable baggage car which would otherwise be but little 
patronized, moving at such a rate and for such a distance that no 
special attention need be paid to the packing of bicycles in the car. 
But even if this were not so, would it be asking too much of our 
modern railway carriers to supply a special car for the transporta- 
tion of bicycles when we consider how many extra dollars they put 
into the railroad companies’ pockets? Look any holiday at the 
crowds who flock to the railway stations with their bicycles to be 
transported beyond the city limits so as to enjoy a day of country 


1 Hudston v. Midland Ry. Co., L. R. 4 Q. B. 366. 
2 Merrill v. Grinnell, 30 N. Y. 594, 619. 
§ Oakes v. N. Pac. R. R. Co., 20 Oregon, 392. 
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riding, or returning weary from a ride into the country, are carried 
back to town ; and then calculate how many extra passengers the 
bicycle makes for the railroad. 

Secondly, if the surgeon is entitled to have his surgical instru- 
ments carried, and the mechanic his tools, the student his books, 
and the sportsman his gun, why may not the bicyclist have his 
bicycle transported with him? It is difficult to see why not. The 
instruments of the surgeon, the tools of the mechanic, the books of 
the student, or the gun of the sportsman are each respectively no 
more intimately connected with the purpose of the journey of the 
traveller than is the bicycle with the purpose of the bicyclist’s jour- 
ney. The bicycle has, perhaps, in point of time, a closer connec- 
tion, for the surgeon, the mechanic, the student, or the sportsman 
may reach his destination in advance of his baggage without per- 
haps serious inconvenience; but if on reaching his destination the 
bicyclist is not able immediately to get his bicycle and ride on, the 
very purpose of the journey is defeated. 

The only arguments that can be made in favor of the carrier 
are: first, that the bicycle is inconvenient to carry on account of 
its size and shape; and, second, that it is not customarily car- 
ried as baggage. To the first we answer that bicycles are very 
generally and usually carried when an extra tariff is paid, and al- 
though charging a few extra pennies for transportation does not 
alter the size and shape of the bicycle, yet it silences complaints, 
and we hear nothing further of inconvenience. We do not admit 


the second, for to-day it hardly yet can be said to be a general cus- 


tom. There is danger, however, in the continued submission of 
the bicyclist to the extortionate demands of the carrier that the 
arbitrary practice will ripen into a universal custom, and then 
at last stiffen into a rigid rule of law, to deprive a bicyclist of his 
right to have his bicycle transported with him as his personal 
baggage without the court ever sufficiently considering the subject. 
It may be that when this question is presented again the court may 
reach the same conclusion as the Missouri court. Perhaps, how- 
ever, some court may be influenced to interpret the definition of 
“ baggage” in a way commensurate with the development of the 
steam and electric carriers of to-day, still having in mind the much 
quoted words of Lord Chief Justice Cockburn,! ‘‘ Whatever disad- 
vantages attach to a system of unwritten law, and of these we are 


1 Wason v. Walter, L. R. 4 Q. B. 73, 93: 
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fully sensible, it has at least this advantage, that its elasticity ena- 
bles those who administer it to adapt it to the varying conditions 
of society, and to the requirements and habits of the age in which 
we live, so as to avoid the inconsistencies and injustice which © 
arise when the law is no longer in harmony with the wants and 
usages and interests of the generation to which it is immediately 
applied.” 

Lee Max Friedman 
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ILLINoIs INHERITANCE Tax.—The recent decision of the Supreme 
Court of the United States upholding the validity of the Illinois Inherit- 
ance Tax Act, Magoun v. [illinois Trust and Savings Rank (reported in 
Chicago Legal News, May 7th), derives considerable interest from the 
practical importance of the result, as well as the fact that the opinion is 
delivered by the new member of the court, Mr. Justice McKenna. The 
case does not seem, however, to cast any new light upon the principles of 
constitutional law ; as in truth the constitutional objections which the ap- 
pellants attempted to raise to the validity of the law appear to offer no 
serious difficulties. Inheritance tax laws, substantially similar to that of 
Illinois, have been passed in many of our States, as well as in England, 
and have received-considerable attention from our courts. Suchatax has 
universally been recognized as a proper exercise of legislative power, and 
as being in substance a tax upon the right of succession created by laws 
concerning testamentary disposition and distribution in intestacy, and 
not a tax directly upon property. The constitutional objections which 
have been raised have usually been directed to the classification or system 
of exemptions in a particular law, and: have been alleged to arise under 
provisions in State constitutions prescribing uniformity of taxation. These 
objections have generally been held by the State courts to have no force ; 
though in New Hampshire, Ohio, and a few other States they have been 
sustained by a somewhat narrow construction, as it would seem, of par- q 
ticular clauses of State constitutions. The courts of the United States : 
have, in several cases, recognized such taxes as legitimately imposed by 
the States upon the right of succession. United States v. Perkins, 163 


A CorrEcTION.—In a recent NOTE, 11 HARVARD LAW REVIEW, 541, it was stated 
that one Von der Ahe, whose arrest by his bail was in question, was the defendant in an 
action of debt. This we find to have been error. Von der Ahe was the defendant in 
an action of malicious prosecution; the case went against him, and he appealed. The i 
bail piece on which he was arrested was issued upon his appeal bond. This correc- ‘ 
tion does not affect the law as stated in our NOTE. — Ep. ; 
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U.S. 625. The case under discussion would appear, however, to be the 
first in which a contention has been clearly made and carried up to the 
Supreme Court of the United States, that such a tax was obnoxious to 
the Fourteenth Amendment of the Federal Constitution. ‘The appellants 
apparently despaired of convincing the court that the tax would deprive 
them of their property without due process of law, but insisted that it was 
in conflict with the clause forbidding the States to deny to any citizen 
the equal protection of the laws. The court, in an extremely well written 
opinion by Mr. Justice McKenna, returns the answer that might have 
been expected. The phrase “equal protection of the laws” is so evi- 
dently intended to be indefinite that the court has never attempted to fix 
its meaning. They have often declared, however, that almost no classifi- 
cation of persons for purposes of taxation can be held to interfere with 
this provision of the Constitution, so long as all within aclass are treated 
alike. Only a discrimination obviously based on grounds wholly foreign 
to the proper ends of government could be held unconstitutional. In the 
Illinois Inheritance Tax Law, as in all other similar laws, there is a classi- 
fication which seriously affects the operation of the tax; the division de- 
pending in the first place on the degree of relationship of the legatee to 
the testator, and secondly, on the amount of the legacy. The division 
rests in the first case on obvious natural grounds, and in the second case 
on economic principles long recognized in the tax laws of every country. 
This decision of the Supreme Court, it may be hoped, will finally settle the 
validity of all such laws under the Federal Constitution ; while the line 
of reasoning pursued in the opinion may tend to dissuade State courts 
from a narrow construction of restraints imposed by State constitutions 
upon the power of taxation. 


CHARITABLE INSTITUTIONS AND THE RULE OF RESPONDEAT SUPERIOR. 
— In carrying on the functions of government, it is often needful to dele- 
gate to boards of individuals some portion of the governmental power. 
Such boards, in the absence of personal neglect, are not answerable for the 
faults of the servants they officially employ. The reason given is that 
the servants also become agents of the government. Non-governmental 
corporations engaged in rendering gratuitous services to the public, in 
view of their essentially public character, were at first regarded as falling 
under the class of governmental boards. Holiday v. St. Leonards, 11 C. 
B. N.S. 192. Later cases, however, notably Mersey Docks Trustees v. 
Gibbs et al., 11 H. L. 686, have settled the law for England that only 
corporations with strictly governmental powers are to be exempt from this 
liability. American courts have generally held that charitable corpora- 
tions were not liable. The first cases followed Holiday v. St. Leonards, 
supra, and treated charitable corporations as governmental corporations. 
But the reasoning of the later English cases soon led them to abandon 
this position, and they now base their decisions on the ground of a dis- 
tinct exception to the rule of respondeat superior. earns v. Waterbury 
Hospital, 66 Ct. 98. See 9 HARVARD Law REVIEW, 541. ‘The last case 
on the point is Ward v. St. Vincent’s Hospital, 52 N. Y. Sup. 466. Here 
the corporation was a public charitable institution, which did no business 
for profit, and which devoted the sums received from the patients who 
wished to pay, to the current expenses. The plaintiff was a pay patient, 
and was severely burned through the negligence of a nurse. ‘The court 
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held that as the hospital had used due care in the selection of the nurse 
they were not answerable for the plaintiff’s injury. 

This decision seems correct on principle as well as on authority. As 
a general rule it is unjust to make a man who is personally free from 


fault answerable for the torts of another. The rule that makes a master. 


liable for the torts of a servant appears to have but one justification that 
can stand the test of reason, namely, that as the master receives all the 
incidental benefits of his servant’s labor he should also bear the incidental 
burdens. However well this may apply in the ordinary cases of agency, 
the justification seems wanting in a case like the present, where the real 
beneficiaries are the patients-and not the corporation. As a practical 
matter it may be said also that unless the strongest reason demands it, 
the courts should not cripple the beneficent work of such institutions by 
forcing them to pay damages. Holding them liable when their trustees 
are personally blameless will not only work an injury to the public di- 
rectly, but will have an appreciable effect in the future in discouraging 
donations. Damages granted against corporations are notoriously large, 
and charitable persons will refuse to give if they are led to believe that 


—_ money will eventually go to pay undeserved judgments and lawyers’ 
ees. 


A LIMITATION UPON THE TRANS-MissourR!I FREIGHT Decision. — In the 
decision of the Trans-Missouri Freight Case one loophole was left by 
which to escape the sweeping rule that all contracts in restraint of 
trade, even if reasonable, are void under the Trust Act of 1890. United 
States v. Trans-Missouri Freight Association, 166 U.S.290. “A contract,” 
said Mr. Justice Peckham, “ which is the mere accompaniment of a sale 
of property, and thus entered into for the purpose of enhancing the price 
at which the vendor sells it, which is in effect collateral to such sale, and 
where the main purpose of the whole contract is accomplished by such 
sale, might not be included within the letter or spirit of the statute in 
question.” Acting upon this dictum, the court in a recent New York 
case, in the Appellate Division of the Supreme Court, found the statute 
inapplicable to a case arising out of the following facts. The plaintiff 
had contracted with the defendant, for valuable consideration, to convey 
to him for a limited period his goodwill in the business of freighting the 
Haiti Packets and vessels for Port-au-Prince, agreeing not to solicit 
freight or to compete in the business during the term. The plaintiff now 
sued for the first three months’ instalments of the purchase-money, 
alleging performance on his part. The defendant contended that the 
plaintiffs agreement not to compete, although at common law it would 
have been binding as a reasonable restraint, was void under the Trust 
Act of 1890; and that this vitiated the whole contract. The court, how- 
ever, decided that since the agreement in question was merely collateral 
to the sale of the goodwill, it was therefore valid. Brett v. Hsel, New 
York Law Journal, May 13, 1898. 

The decision of the New York court is salutary, and the court were 
certainly justified in making use of any reasonable loophole afforded by 
the United States Supreme Court. The reason of that loophole, however, 
is more in doubt. It is true, as Mr. Justice Peckham points out, that 
most of the contracts partially in restraint of trade that have been allowed 
have been collateral to transfers of property ; but the courts in those 
cases would have been rather surprised if they were told that they could 
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not have decided as they did if the contracts in question, although 
reasonable, had not been incidental to sales of property. They consid- 
ered the fact of the sales only as shedding light upon the reasonableness 
of the transactions. Green v. Price, 13 M. & W. 695, 698. It can hardly 


_be seriously supposed that the distinction taken had any further existence 


at common law; and if it has any validity in the present connection it 
must be by construction of the statute. It is hard to see why the fact 
that the agreement is collateral to a sale of property should place it be- 
yond the operation of the statute. If that element, however, has the 
effect claimed, it may further be questioned whether it was present in 
the principal case ; for by the better view a sale of goodwill is not a sale 
of property. Goodwill is property only by a figure of speech, and when 
the plaintiff here sold his goodwill he really did no more than bind 
himself to place the defendant in a position where he might benefit from 
all the combined circumstances of the business which the plaintiff had 
organized. The agreement not to compete was then merely incidental to 
an affirmative contract to place the defendant in the plaintiff's shoes, and 
was not collateral to a transfer of property. It was incidental to a trans- 
action which resulted in something valuable to each party; and the 
Federal Supreme Court might, perhaps, extend their rule to cover the 
present case. But few contracts do not result in something valuable to 
each party ; and shall the rule be extended so as to sanction all contracts 
in reasonable restraint of trade when they are collateral to contracts which 
are, from a pecuniary standpoint, valuable to the parties? The line is 
not easy to draw in applying a rule based upon reasoning which is meta- 
physical at best. One feels inclined, however, to support the decision in 
the principal case because of the necessity of limiting the operation of the 
Trans-Missouri decision to cases where the facts are directly parallel ; and 
the New York court may well have been right in holding that the Trust Act 
was aimed directly against combinations and monopolies, and did not 
apply to cases like the present where the element of combination did not 
exist. 


Tue Ricut To A Benerit.— It is characteristic of the growth of the 
law that a case of first impression is often of more value for the conclu- 
sion reached than for the hypothesis upon which it proceeds. So it is in 
Keernan v. Metropolitan Construction Co., 49 N. E. Rep. 648 (Mass.) ; - 
one accepts the result in some doubt as to the nature of the right involved. 
The facts are somewhat curious. The defendant company was using a 
fire hydrant under a right to supply its engine in the construction of 
sewers. A fire broke out in the plaintiffs house, and the defendant’s 
servants for a time forcibly prevented the use of the hydrant by the fire 
department of the city. For the damage resulting to the plaintiff from 
the delay so caused the Massachusetts court holds the defendant liable. 

To determine the character of the plaintiff’s right is a matter of much 
difficulty. It is well recognized that the plaintiff has no enforceable right 
against a public corporation to have public servants extinguish her fire, 
for the function is governmental. Springfield Fire Ins. Co. v. Keeseville, 
148 N. Y. 46. To support the decision, however, the principal case rec- 
ognizes a less tangible right to have firemen get water if they choose to 
do so, in order to put out a fire in the plaintiff’s house. Precise analo- 
gies to the right thus defined do not appear. It is possible that this right 
to have the unobstructed use of water from a public system of supply may 
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be like the right to the use of public highways ; but this analogy involves 
the recognition of a right, not often considered, to have other people come 
to you upon a highway if they will. Benjamin v. Storn, L. R. P. C. 407. 
If it fall within this class of public rights, the private action in the prin- 
cipal case well lies ; for the damage suffered is different in kind, and not 
simply in degree, from that suffered by the community in general. Danser 
v. 4. U. Ry. Co., 39 N. E. Rep. 223 (Ind.). 

If a final basis is sought for the right recognized in the principal case, 
the interesting speculation arises whether there may not be a broad right 
to enter into such beneficial relations and to receive such temporal bene- 
fits as would accrue in an undisturbed course of events. The infringe- 
ment of such a right must, upon authority, be considered to consist in an 
act tortious fer se, directed against a third party, prima facie a tort against 
him only, and preventing him from entering into beneficial relations with 
the plaintiff. Zarleton v. M’Gauley, 1 Peake, N. P. C. 270. A notable 
example of such a right to enter into beneficial relations would seem to 
be the right to trade urged so insistently to-day. This appears to have 
no other true basis. Moreover, the principal case involves not a private 
benefit, but a public benefit. The courts may well hold that an obstruc- 
tion to the conferring of such a public benefit due from a governmental 
body to one of its members is actionable when they might deny such a 
right in a private benefit ; for the right to such a public benefit may be 
considered as existing though it is not enforceable. But upon the whole, 
does not the principal case at all events appear to require, as fundamental 
in the law of torts, the recognition of so broad aright as that to receive a 
benefit ? 


INJUNCTION AND SPECIFIC PERFORMANCE.— Contracts of actors and 
theatrical companies have furnished abundant material for the develop- 
ment of the rules governing injunctions and specific performance ; this is 
as true to-day as in the days of Kean. An important case recently arose 
in Chicago, in which not the actors but the theatre refused to perform ; 
and the manager of the Black Crook Company sought an injunction 
against the manager of the Alhambra Theatre. Welty v. Jacobs, 49 N. 
E. Rep. 723 (Ill.). There was a bilateral contract between the two par- 
ties. The terms of the plaintiff's contract are immaterial except in so 
far as he agreed to furnish his company to act for seven stated nights, 
and also to furnish certain printing ten days in advance. The defendant 


agreed to furnish the theatre with equipments, attendants, house pro- | 


grammes, and innumerable other small matters. Before the day for the 
first performance, the plaintiff had furnished his printing as agreed ; but 
the defendant had let the theatre to another company. The plaintiff 
thereupon asked for an injunction restraining the defendant, in effect, 
from hindering the plaintiff's company in making use of the theatre, from 
using, or allowing any other company to use, the theatre during the seven 
days, and from “refusing to furnish” the plaintiff with all the things 
contracted for. The bill, it must be confessed, was most ingeniously 
framed; and the lower court granted the injunction. The Supreme 
Court of Illinois, however, on reviewing the case, supports the appellate 
court in the view that the injunction was improper. 

The decision of the Supreme Court is admirable in its discussion of the 
principles of equity; and its conclusion cannot be doubted. The case 
raises the question, among others, to what extent a court of equity will 
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enforce a part of a person’s contract when it cannot specifically enforce 
the whole. It is a rule that unless the terms of an agreement are dis- 
tinct and independent, equity will not enforce one term without enforcing 
all. Kemble v. Kean, 6 Sim. 333. The famous case of Lumley v. Wagner, 
1 DeG., M. & G. 604, relied upon by the present plaintiff, is not really 
inconsistent with the rule stated ; for the express negative term which 
was there enforced, the agreement of an opera singer not to sing during 
a certain period for any one but the plaintiff, was dealt with as independ- 
ent of the positive agreement to sing for the plaintiff; and those who 
attempt to support that case must first take the step of holding the nega- 
tive agreement independent. When the rule is applied to the principal 
case, it is clear that the affirmative part of the defendant’s contract 
could not have been enforced, because of the impossibility of the court’s 
supervising performance. ‘The negative terms, therefore, — one of them, 
by the way, being negative only in form, and by a clever subterfuge, — 
could not consistently with the rule have been enforced unless independ- 
ent. Independent they can hardly be, for they were not expressed in the 
contract, and exist merely by implication from the positive terms. Their 
very existence by implication seems unjustifiable; but if they are implied, 
they must depend absolutely upon the affirmative terms from which they 
are inferred. Whitwood Chemical Co. v. Hardman, [1891] 2 Ch. 416. 
Since they are dependent, the argument based upon Lumley v. Wagner, 
supra, had no application to them, and they could not properly have 
been enforced unless the case falls within the further rule that when the 
affirmative part of a contract is unbroken and in a fair way to be per- 
formed, equity will enforce the negative part on the assurance that’ the 
whole will then be performed. The case, however, is not within that rule ; 
for although the affirmative part of the defendant’s contract was as yet 
unbroken at the time of the filing of the bill, the court had no assurance 
that it would not be broken, and had no means of preventing the breach. 
The injunction, therefore, was rightly refused. Great hardship might 
otherwise have been inflicted upon the defendant ; for after the negative 
injunction had tied his hands and prevented him from making a profit 
from any other party, the plaintiff might have held him for full damages 
in an action at law for breach of the affirmative part of the contract, and 
the injunction would serve no purpose in mitigation of damages. Such 
injustice equity will not countenance. 


Locus P:NITENTLE OF A TRUSTEE.— Whether a trustee who, in col- 
lusion with a third person, has wrongfully conveyed the trust-res, may 
repent and bring a bill for the recovery of the property, is a problem 
which on theory may well admit of different solutions. The question 
often arises in respect to the Statute of Limitations, where the grantee, 
to whom the trustee has wrongfully conveyed, holds for the statutory 
period ; is the trustee barred by the statute, as well as the cestui gue 


_trusts who were under disabilities at the time the conveyance was made ? 


An answer in the affirmative was given in a recent Kentucky case on the 
principle that as the trustee might at any time during the statutory period 
have recovered the property in equity, he is barred, and what bars the 
trustee bars the cestuz. Willson v. Louisville Trust Co., 44 S. W. Rep. 
121 (Ky.). 
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The suggestion at once presents itself that a trustee who has com- 
mitted a breach of trust should not be permitted-to recover the property, 
but that the grantee with notice be made a constructive trustee for the 
original cestui gue trust, until a new trustee be appointed by the court. 
It is often said in decisions that the trustee files the bill solely in his 
representative capacity; but was it not in his representative capacity 
that he committed the breach of trust? “It is the duty of the trustee to 
repair his breach of trust ;” yes, if the ces¢ué files a bill against him for 
compensation ; but does not justice demand in protection of the cestui 
that administration of the trust cannot be claimed as of right by one 
who has proved himself incapable of administration, and that the property 
be put into safer and more worthy hands? It is true that if the grantee 
give back the property to the original trustee the latter’s duties revive ; 
but this is very different from saying that such a wrongdoer may of right 
demand administration again. And if on the view of holding the grantee 
with notice a constructive trustee for the original ces/ui, the grantee 
would be liable for giving back the property to the original trustee, such 
a logical result does not seem too harsh. It may be futile, however, at 
the present date to deny that the wrongful trustee has a docus penitentia, 
and by a bill in equity may get back the trust property, which doctrine 
seems now well settled by authority. Wetmore v. Porter, 92 N. Y. 76. 

If the view above taken were accepted, the principle advocated in 


Willson v. Louisville Trust Co. could not stand, for the original trustee - 


simply dropping out, the statute would not run in favor of the construc- 
tive trustee while the cestuis were under disabilities. But even if Wet- 
more v. Porter be supported, it is still difficult to follow the reasoning of 
the Kentucky case on this point. The action which the original trustee 


would bring to recover the trust-res being in equity, even if the statu- 


tory period has run equity will not follow the analogy of the statute where 
it would work manifest injustice. It is questionable, then, if, in this case, 
equity should bar the cestué gue trusts who were young infants or not yet 
born when the wrongful conveyance was made. 


SPONTANEOUS COMBUSTION IN Marine INSURANCE. -— There have been 
few decided cases on the question of recovery on a marine insurance 
policy against fire and the perils of the sea for loss by spontaneous com- 
bustion. It seems to be well settled, however, that in such case the 
owner of the goods insured is barred the recovery of his insurance on 
the principle that spontaneous combustion is caused by an “inherent 
vice” in the goods themselves, not by any peril of the sea, and is there- 
fore not within the terms of the policy. Providence Washington Ins. Co. 
v. Adler, 65 Md. 162. But if the owner of the goods-is thus precluded 
from recovery, will the same principle of inherent vice prevent the owner 
of the vessel from recovering insurance on his freight which he has lost 
through spontaneous combustion, or a necessary discharge of the goods to 
prevent such disaster? This question was presented for the first time, it 
seems, in the recent English case of Zhe Knight of St. Michael, [1898] 
P. 30. When half way through the voyage a part of the cargo of coal on 
the vessel became so heated as to cause imminent danger of spontane- 
ous combustion, and the captain was obliged to discharge a portion of 
the cargo at an intermediate port. In an action by the owner of the 
vessel for the insurance on the freiglit thus lost to him, the court gave 
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judgment for the plaintiff. The greater part of the decision is taken up in 
showing that if the danger of spontaneous combustion was imminent the 
plaintiff should recover just as if spontaneous combustion had actually 
occurred ; but the question whether the plaintiff could have recovered 
even if spontaneous combustion had in fact taken place seems scarcely 
to have been considered or argued. Indeed it was not disputed by de- 
fendant’s counsel that if fire had actually broken out the plaintiff could 
recover directly from the defendants. The judge in substance said, “ An 
action by the cargo-owners for insurance on their coal would have been 
defeated by the doctrine of inherent vice, but the position with regard to 
the freight was different. If the vessel had continued on her voyage 
without discharging the coal at Sydney, it was reasonably certain that 
spontaneous combustion would have ensued and the whole vessel and 
cargo been destroyed by fire.” 

It seems difficult to perceive any material difference between an action 
by the cargo-owners for the insurance on their coal and the action by the 
ship-owner for the insurance on his freight. In the one case, as in the 
other, the captain would be obliged to unload in order to save the ship 
and cargo. ‘True, in the action by the ship-owner the coal with its inher- 
ent vice is not furnished by the plaintiff as in the action by the owners of 
the cargo; but this fact is of no significance, for in both cases the terms 
of the insurance policy is against loss “by fire, jettisons, and perils of 
the sea,” and the loss due to spontaneous combustion in each case would 
seem, on the doctrine of inherent vice, not to be covered by these terms. 
In this view, then, even if the coal had been actually destroyed by spon- 
taneous combustion, the owner of the vessel should not have recovered 
insurance on his freight, and therefore he should not recover, further 


-than in general average, for any loss incurred to prevent spontaneous 


combustion. 


A PLEDGE WITHOUT TRANSFER OF PossEssION. —The essential ele- 
ment of a pledge is doubtless the handing over of the possession to the 
pledgee ; and strictly, when this possession is given up, the pledge ter- 
minates. Nevertheless, it is settled that if the pledgor regains possession 
by force, the pledge remains valid, on the fiction that the pledgor has not 
recovered his old possession, but has stolen the possession of the pledgee, 
and is holding, not as pledgor, but as thief. By an extension of this 
theory of changed capacity, it is now law that the pledgee may voluntarily 
intrust his possession to the pledgor as his agent for a temporary pur- 
pose, and still retain his lien. The Supreme Court of Kansas has re- 
cently taken a step further in the case of Matthewson v. Caldwell, 52 Pac. 
Rep. 104 (Kan. Sup. Ct.). The defendant in that case purchased a 
claim against the bank, and the bank agreed to pledge certain negotiable 
paper for its payment. The bank officers produced the paper in the 
presence of the defendant ; and then, without actually transferring the 
physical possession, they agreed on behalf of the bank to accept it as a 
deposit from the defendant and to hold it for her as her agent. During 
this agency, the bank examiner made his rounds; and without the knowl- 
edge of the defendant the bank officials produced the pledged paper as 
bank assets, and were duly credited therewith. Subsequently the bank 
failed. The creditors claimed the pledged paper; but the court held, 
first, that the pledge was valid ; and, second, that there was no estoppel 
on the part of the defendant to deny the ownership of the bank. 
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The decision of the Court seems correct. Granting that possession as 
agent is not possession as pledgor when the intrusting is temporary, the 
possessions seem exactly as distinct when the intrusting is permanent ; 
and there appears to be no way to distinguish the cases on principle. 
Story, Bailment, § 299 ; Jones, Pledge, §§ 40-44. The fact that there was 
no transfer of physical possession is immaterial ; for the possession of the 
pledge after giving the property to the agent is constructive, and a con- 
structive possession may clearly be raised by words alone. Examples of 
this are found in the cases under the Statute of Frauds, where an agree- 
ment by the seller to hold as agent for the buyer is held to constitute 
“actual receipt” by the buyer; and the case of the warehouseman agree- 
ing to hold for a stranger instead of for the bailor. Again, the Supreme 
Court of Massachusetts, in the case of Macomber v. Parker, 14 Pick. 497, 
has held in a very able opinion that the owner of a brickyard can make a 
pledge of his bricks, valid as against his creditors, by agreeing to hold as 
agent for the pledgee, though no physical possession passes. These 
authorities, therefore, seem amply to justify the court in the principal case 
in the decision that there was a valid pledge without actual transfer of 
possession. 

The second point arose on the contention of the creditors that the de- 
fendant was estopped to deny the ownership of the bank. It does not 
appear, however, that the creditors even heard of the paper before the 
failure ; neither does it appear that they were influenced in the slightest 
degree by the fraud practised on the bank examiners. Therefore, as they 
never, to their detriment, acted on the implied representation that owner- 
ship was in the bank, the court was correct in holding that there was no 
ground for an estoppel. : 


GREAT AMERICAN JUDGES — SUPREME COURT OF THE UNITED STATES.— 
A far different country from the one which called Marshall to be Chief 
Justice was the one which called Taney to succeed Marshall, in 1836. 
And the man was different. Roger Brooke Taney was a native of Mary- 
land. His first school was a log cabin, but he eventually gained a second- 
rate college education. A year of fox-hunting followed, and then he 
settled down to the law. Taney was not physically strong; he showed 
muscular weakness, and, though tall, was inclined to stoop; but under- 
neath was strong vitality and a firm will. A powerful sense of duty 
carried him through a laborious and useful life. His success at the 
bar was immediate ; yet he had his difficulties to meet. His timidity 
was painful, and was never wholly thrown aside. This forced him to 
discipline himself in a manner. which perhaps led to the self-control 
which became a marked trait in him; and although he was a man of 
strong feelings, he seldom betrayed them except in his voice and in 
his eyes. In politics Taney was originally a Federalist; but upon the 
disintegration of parties after the war of 1812 he became a supporter 
of Jackson. Against his own inclinations he accepted the position of 
attorney-general in Jackson’s cabinet, and was a full believer in the 
President’s measures. The contest with the National Bank followed. 
Taney was made secretary of the treasury, and removed the public de- 
posits from the bank, as Jackson wished. For this action he was much 
abused ; but sentiment changed sufficiently to permit his appointment as 
Chief Justice of the Supreme Court of the United States in 1836. His 
appointment was no error ; he was a great judge. The theory of the Con- 
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stitution began to change; States were allowed a broader police power ; 
the control of interstate commerce was held not to be exclusive in Con- 
gress, and in the absence of federal legislation States were allowed to 
act. Chancellor Kent and Story were indeed disturbed ; but the Chief 
Justice drew the line firmly and allowed no dangerous intrusion upon the 
powers of Congress. Upon circuit his services were valuable; he was 
dignified, courteous, practical. In a case once for the infringement of 
a copyright in a song, he had a witness sworn to sing to the jury the two 
songs in, question, while he gravely suppressed the merriment in the 
court-room. His manner was kindly, though he seems to have lacked a 
sense of humor. In spite of his ability, however, Taney was several times, 
to say the least, impolitic. As often happens, integrity became stubborn- 
ness ; and he would carry out his views with a logical severity which was — 
often ill-timed and unnecessary, One instance of this failing has been 
already noted, the removal of the public funds from the National Bank ; 
another instance was his opinion in the Dred Scott case. But though 
his acts in these cases were ill-advised and unbalanced, they were never 
corrupt ; his integrity was morbidly severe. ‘Taney’s last years were sad- 
dened by his conflict with the executive at the outbreak of the Civil War, 
when he felt that the Constitution was being set at naught. But there 
again his distorted constitutional views of the slavery question seemed to 
pervert his judgment ; and while his theory in regard to the suspension 
of the writ of Aabeas corpus was right, he misapplied it ; and placed his 
court in an undignified position by asserting its authority over the military 
forces at the seat of war and attempting to punish military authorities for 
contempt. Yet on most of the questions under the Constitution few men 
even have added so much to our law as Taney. 

While Taney was Chief Justice a vacancy occurred on the bench in 
1851. To fill this vacancy President Fillmore appointed Benjamin Rob- 
bins Curtis of Massachusetts. He was a graduate of Harvard College, a 
cultivated man, and although hardly a scholar outside the sphere of the 
law, in the highest sense a-gentleman. His study of law began at the 
Harvard Law School, where he had the benefit of Story’s lectures. With- 
out finishing his course there, however, he began practice at Northfield, 
Massachusetts. Soon he removed to Boston, and rapidly rose in the 
Suffolk bar. His success was due to the accuracy and range of his 
knowledge and to the clearness of his statement and argument. He was 
never eloquent, but a fine presence gave weight to his words. Curtis was 
a strong man and independent, but so even-tempered and poised that he 
was never driven from his strictly judicial state of mind. One of his 
greatest works was the report which he wrote for the Commission of 
the Massachusetts Legislature, in 1851, upon reforming the procedure of 
the courts then in vogue. This report was practically embodied in the 
Practice Act, and the event has proved the quality of the work ; for while 
under the New York Code the New York reports are full of cases on the 
pleadings, a pleading case is almost unknown in the Supreme Court of 
Massachusetts. When appointed Associate Justice of the Supreme Court 
at Washington, Curtis was well chosen in view of the troubled times that 
followed the compromise of 1850. All of his calmness and independence 
was put to the test. The Dred Scott case contrasted Curtis and the 
Chief Justice, much to the advantage of the former. Curtis’s dissenting 
opinion is a model of legal reasoning, and convincing ; the Chief Justice 
missed his mark by committing himself upon the constitutionality of the 
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Missouri compromise after he had already decided that the court had no 
jurisdiction over the case, —a kind of dictum never justifiable, highly in- 
judicious in the existing state of politics, and doubly unfortunate in view 
of the fact that for once in his life Taney was fundamentally mistaken. 
Curtis kept above the excitement ; the Chief Justice in his conscientious 
support of his own beliefs doggedly allowed his opinions to carry him be- 
yond the case before him. Letters passed between the two in which 
‘Taney was decidedly crusty, Curtis always calm and dignified. Not long 
after this decision Curtis resigned from the bench, the small salary being 
insufficient for his needs. During the remainder of his life he was the 
leader of the Boston bar. In the winter of 1872-3 he gave a short course 
of lectures at the Harvard Law School. When President Johnson was 
impeached Curtis defended him and procured his acquittal, and after- 
wards when the President offered him the position of attorney-general he 
declined the office. Throughout his life honors had little attraction for him ; 
he gave himself calmly and disinterestedly to the higher pursuit of the law. 


RECENT CASES. 


AGENCY— HIRING Out SERVANTS. — Defendants, having many workmen in their 
employ, including plaintiff, hired them out to a contractor engaged in repairing a build- 
ing. The latter took entire charge of them, but paid their wages to defendants, 
together with a bonus. Defendants later gratuitously loaned him some appliances to 
be used in the work. By reason of defects which defendants ought to have known 
about, but did not, plaintiff was injured. é/d, that defendants are not liable. Gagnon 
v. Dana, 39 Atl. Rep. 982 (N. H.). 

There are several cases which hold that where a master temporarily puts his ser- 
vants entirely under the directions of an independent contractor, whether gratuitously 
or for hire, he ceases to be liable for their conduct, even though they continue to draw 
their wages from him. A/urray v. Currie, L. R. 6 C. P. 24; Murphey v. Caralli, 3 H. & 
C. 462 ; Wood v. Cobb, 13 Allen, 58. There is more doubt who is responsible where 
property is hired out with the servants which they are to manage. Laugher v. Pointer, 
5 b. & C. 547. The general rule applied in the cases first cited is founded in good 
sense, and its application, as in the principal case, to release the former master from 
his duty to the servants to furnish safe appliances, is demanded by logic and justice. 


AGENCY — PARTIES TO A PRomissorY NotTe.—A promissory note payable to the 
order of a bank was indorsed by the cashier in the form: “A. B., Cashier.” He/d, that 
the indorsee can maintain an action against the bank on the note. Arnold v. Swenson, 
44S. W. Rep. 870 (Tex., Civ. App.). 

In the indorsement or making of a bill or note by an agent, it is the general rule 
that the name of the principal shall appear. It must also be indicated that the agent 
acted in behalf of the principal. Rice v. Gove, 22 Pick. 158. This rule arises from the 
negotiable character of bills and notes. They pass from hand to hand, and must not 
be ambiguous. The principal case illustrates an exception to this rule, and is, on 
grounds of expediency, settled law. By commercial understanding banks are known to 
carry on business in the names of their cashiers. The cashier’s name is in fact an 
alias for the bank. Bank of State of N. Y. v. Muskingum, etc. Bank, 29 N. Y. 619. 
It seems, however, that no decision has yet gone so far as to hold effectual a signature 
in the name of the cashier without some designation of his office. 1 Morse, Banks, 


§ 158. 


AGENCY — RESPONDEAT SUPERIOR. — Hé/d, that a public charitable hospital which 
does no business for profit is not liable for the negligence of its servants, provided 
it has used due care in their selection. Ward v. St. Vincent's Hospital, 52 N.Y. Supp. 
466 (Sup. Ct., Trial Term, Part Four). See Nores. 


. 
| 
| 


138 HARVARD LAW REVIEW. 


BILLs AND NoTEs— OvERDUE PAPER.— The holder of paper payable to order 
discounted it with plaintiffs before maturity, but by mistake failed to indorse it. After 
maturity he indorsed it. Ae/d, that plaintiffs, although they took without actual 
notice, are subject to equitable defences available against their indorser. Lyon, 
Potter, & Co. v. First Nat. Bank, 85 Fed. Rep. 120 (C. €. A., Eighth Cir.). 

The reasoning of the court is plain. Before the indorsement plaintiffs had only the 
rights of assignees of an ordinary chose in action, and the indorsement after maturity 
would not cut off equities. Against this it may be argued with some force that the 
rule that previous equities are available against the indorsee of overdue paper is based 
on the fact that there is something suspicious in such a transaction, which ought to put 


. the indorsee upon his guard, but that the reason for this rule entirely fails where the 


indorsee had before maturity acquired all the beneficial interest in the bill or note. 
Watkins v. Maule, 2 Jac. & W. 237, 244. See also Grimm v. Warner, 45 Iowa, 106. 
The great majority of courts, however, have not accepted this argument, but have held 
that the rule as to overdue paper, whatever its origin, is not now dependent on any 
theory of constructive notice, and is subject to no exceptions. Haskell v. Mitchell, 53 
Me. 468; Lancaster Bank v. Taylor, 100 Mass. 18. 


ConFLIcT oF Laws — MARRIED WOMEN — CHANGE OF DoMICILE.—A French- 
man and a Frenchwoman married in France. By the law of France, prope 
acquired by the husband is community property. They afterwards changed their 
domicile to England, where the husband st a large fortune and died leaving a 
will, his wife surviving. e/d, that the property is governed by French law, and the 
widow is entitled to one-half. De Nichols v. Curlier, [1898] 1 Ch. 403. 

While it is the rule that property acquired ante-marriage is governed by the law of 
the matrimonial domicile, Harral v. Harral, 39 N. J. Eq. 279, it should be equally clear 
that the law of the place where the property is acquired after marriage governs its 
acquisition. In the principal case the Lesbent acquired the property in England, 
where there is no law giving the wife an equal share. Under what law the parties were 
married appears to be immaterial. The decision departs from the sound rule that the 
effect of a transaction is governed by the law of the place where the transaction took 
effect. The opposite and apparently correct result has been reached in America. 
Saul v. His Creditors, 5 Mart. N. S. 569. 


CONSTITUTIONAL LAw — CITIZENSHIP. — The defendant was born in California of 
Chinese parents there domiciled. He had returned to China and was refused readmis- 
sion to the United States. He/d, that as he was born subject to the jurisdiction of the 
United States, he is a citizen by the Fourteenth Amendment, and should be admitted. 
posal States v. Wong Kin Ark, 18 Sup. Ct. Rep. 456. See Notes, 12 Harv. Law 

EV. 55. 


CONSTITUTIONAL LAW— DELEGATION OF TAXING POWER.—A statute provided 
that in case of a vacancy in the local office, or failure of the local authorities of an 
incorporated town to levy taxes for schools, health, etc., the governor should appoint 
three residents of such town to levy such taxes as they deemed expedient for the above 
purposes. He/d, that the statute is unconstitutional, as it is a delegation of the taxin 
power, which the legislature can delegate only to municipal bodies. J#haditants a 
Bernards v. Allen, 39 Atl. Rep. 716 ( N. J C. A.). 

The court rests its decision on “fundamental principles of constitutional law,” and 
not on any peculiarity of the New Jersey Constitution. The authorities most relied on 
are three New Jersey cases, two of which decided that the municipal body to which the 
taxing power had been delegated could not itself delegate the power. The third case 
decided, that the legislature could not impose the legislative function of taxation on 
the courts. These cases do not support the proposition that the legislature itself can 
only delegate its power in one way. It is commonly said that legislative power cannot 
be delegated. This is very vague, however, and in the absence of a special constitu- 
tional provision, it is hard to see by what authority a court can limit the power of the 
legislature to delegate its powers if the legislature keeps within the bounds of a reason- 
able exercise of its discretion. If the delegation of power cannot itself be reasonably 
called legislation, but amounts toa shirking of the duty of legislation, it would of 
course be bad. Tested in this way, the statute in the principal case could hardly be 
declared invalid. The question might be affected, however, by the view which a court 
held as to the general legislative power over municipal corporations. See Bulkeley v. 
Williams, 68 Conn. 131, and Le Roy v. Hurlbut, 24 Mich. 44. 


CONSTITUTIONAL LAW — EMINENT DOMAIN — ADDITIONAL SERVITUDE. — Held, 
that an electric passenger railway, running on the highways through country towns, 
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imposes an additional burden on such highways, so as to require the consent of the 
a (wie) and compensation. Zehren v. Milwaukee Electric Ry. Co.,74 N. W. 
ep. 538 ( Wis.). 

me court say, that even conceding that the building of an electric road through 
city streets would not be an additional servitude, its construction on country highwa 
would be. In Bloomfield & Rochester Natural Gas Light Co. v. Calkins, 62 N. Y. 
the court suggested that a distinction might properly be drawn between laying gas pipes 
in city streets and laying them in country roads. Whatever may be the validity of the 
distinction in that case, it seems not to apply in the principal case. Country highways 
are as much subject to the right of passage as are city streets. On the general question 
see 12 HARV. Law Rev. 61. 


CONSTITUTIONAL LAW — FouRTEENTH AMENDMENT — STATE REGULATION OF 
FREIGHT RatEes.—A Nebraska statute prescribed by schedule such rates to be 
charged by railroads within the State, that the railroads represented by the appellees 
would have been forced to operate virtually without profit. Ae/d, that the statute is 
invalid, depriving the companies of their property without due process of law within 
the meaning of the Fourteenth Amendment to the Federal Constitution. Smyth v. 
Ames, Smyth v. Smith, Smyth v. Higginson, 18 Sup. Ct. Rep. 418. See NoTEs, 12 
Harv. Law Rev. 50. 


CONTRACTS — ASSIGNMENT OF WaGES. — A workman employed as a moulder as- 
signed all the wages he would earn in a year from the company for which he was then 
working. He left the employ of the company for two months and then returned. 
Held, that wages earned after his return do not pass by the assignment. O'Keefe v. 
Allen, 39 Atl. Rep. 752 (R. I.). 

The decision is based on the ground that there were two contracts of employment, 
and the assignment could not be effectual as to the second contract, for it would be the 
assignment of a mere possibility. This line of reasoning would apply to the whole 
assignment. The assignor was not employed for a year. He was at liberty to leave 
and was subject to discharge at any time. Under these circumstances the assignment 
at best would seem to be that of a possibility, but the case illustrates the common law 
antipathy to transactions of this character. ‘The assignment ought to be effectual in 
equity, however, on the same principle that an equity attaches to after-acquired prop- 
erty under an equitable mortgage. If this is true, there is no insuperable objection to 
giving effect to it at law, as courts of law are now very liberal in protecting and giving 
effect to equitable assignments. 


CoNTRACTS — ASSUMPTION OF MorRTGAGE DEBT. — Land was mortgaged to the 
plaintiff to secure a debt of $15,000. The mortgagor afterwards conveyed to the de- 
fendant, who promised to pay $10,000 of the mortgage debt, the mortgagor agreeing to 
hold him harmless as to the rest. The plaintiff sued and recovered the $10,000. edd, 
that he may still foreclose the mortgage. Knapp v. Connecticut, etc. Co.,85 Fed. Rep. 
329 (C. C. A., Eighth Cir.). 

The reasons given for allowing a stranger to a contract to sue upon it are as many 
as there are decisions. In no jurisdiction, however, is the stranger considered a party 
to the contract. Hence there was no merit in the defendant’s contention that the 
plaintiff, by suing, became bound by the mortgagor’s promise to the defendant. Har- 
riman, Contracts, 223. Indeed, it is the better doctrine that the mortgagee’s right 
— the grantee, in this class of cases, does not rest upon this anomalous doctrine 
of contracts. By assuming the mortgage debt the grantee puts the mortgagor in pos- 
session of a new asset. The mortgagee, as a creditor of the mortgagor, is entitled to 
the benefit of this asset, and may reach it by a bill in equity. This additional right 
is independent of the one which the mortgagee already has against the land, and 
= hy is not released by the enforcement of the former. eller v. Ashford, 133 

. S. 610. 


CONTRACTS — RESTRAINT OF TRADE. — The defendant sold his business and good- 
will to the plaintiff, and covenanted not to engage in the same business anywhere in 
the United States for Hoag aoa years. Held, that the covenant is against public 
noe and is void. Lufkin Rule Co. v. Fringeli, 49 N. E. Rep. 1030 (Ohio). 

This case is contra to the current of modern decisions. It was formerly the law 
that a covenant in restraint of trade unlimited in space was void; A/itchel v. Reynolds, 
1 P. Wms. 181; but changed conditions in business have required a modification of 
this rule, and it is now the prevailing doctrine that even a covenant unlimited in space 
may be enforced if it is reasonable, and no wider than is necessary to protect the in- 
terests of the covenantee. Mordenfelt v. Maxim, etc. Co., [1894] App. Cas. 535 ; Dia- 
mond Match Co. v. Roeber, 106 N. Y. 473; Cokdale, etc. Co. v. Garst, 18 R. I. 484. The 
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4 modern tendency of the law is to allow freedom of contract in business transactions. 

Hl If the buyer of a good-will requires unlimited space for the reasonable protection of 

what he has purchased, it is a sensible doctrine that the public is not injured if the 
seller is obliged to perform a contract which he has deliberately'made and for which 
he has received adequate compensation. See 4 Harv. Law REV. 128. 


CRIMINAL LAw — COMPOUNDING A MISDEMEANOR. — The defendant was indicted 
for receiving money in return for a promise not to prosecute an offender against the 
panes a oeg eld, that this is an indictable offence. State v. Carver, 39 Atl. Rep. 
973 (N. H.). 

path confusion has existed on the question as to what misdemeanors the common 
law allowed to be compounded. It has been said that the composition of any misde- 
meanor, unless allowed by statute, is illegal. Partridge v. Hood, 120 Mass. 403. The 
English decisions, although not entirely consistent, do not support so broad a rule. 
Fallowes v. Taylor, 7 T. R. 475; Kier v. Leeman, 9 Q. B. 371. The court in the prin- 
cipal case appears to take the proper distinction. If the misdemeanor is of a very low 
grade, or if it is essentially in the nature of a private injury, its composition is of too 
little importance for the law to notice. However, if the offence is of a public nature, 
the public is sufficiently interested in the punishment of the offender to make the 
compounding indictable. 1 Bish., Cr. L., § 711; Geter v. Leeman, 109 Pa. St. 180. 
— case seems to have been correctly regarded as falling under the latter 

ead. 


DAMAGES — PARENT AND CHILD— PROSPECTIVE DAMAGES.— The two-year-old 
son of plaintiff was killed by the negligence of defendant. ée/d, that plaintiff can 
recover for his trouble and expense in caring for and burying the child, but cannot 
aq een tei “4 prospective loss of services. Southern Ry. Co. v. Covenia, 29 S. E. Rep. 
21 a.). 
i "he case follows what seems to be the settled rule in Georgia that no recovery can 
i be had for prospective services, at least unless the child is capable of rendering services 
at the time of its death. Adlen v. Atlanta St. R. R. Co., 54 Ga. 503. New York and 
the majority of American courts hold that the parent is entitled to prospective damages 
zi although the child is too young to render service. Cuming v. Brooklyn City R. R. Co., 
: tog N. Y.95. The English decisions, on the other hand, overlook the parental relation 
entirely, and found an action for injury to a minor exclusively upon loss of service, 
and the parent has no action even for expenses incurred unless the child is old enough 
to render services. The New York rule would seem to be the true one, as the parent 
is entitled to the services of the child until his majority, and this should be taken into 
consideration in assessing damages. 


— Equity — ASSIGNMENT OF A CHOSE IN ACTION.—A non-negotiable chose in 
| action was subject to an equity in favor of A, who was not one of the parties to the 
obligation. e/d, that an assignee of the chose in action for value and without notice 
takes it discharged from the equity. Williams v. Donnely, 74 N. W. Rep. 601 (Neb.). 
The authorities are in hopeless conflict on the question. ‘The decisions contra con- 
fuse defences available by a party to the obligation with equities attaching thereto in 
favor of an outsider. Ames v. Richardson, 29 Minn. 330. An assignee can have no 
greater rights against the promisor than his assignor had. However, an assignee 
secures a legal right to bring an action in the name of his assignor. 3 Harv. LAw 
REV. 340, 341. The assignor cannot interfere, the transfer being complete. There- t 
i fore if the assignee has acted in good faith, he should acquire the right discharged 
| from all equities except those which the promisor may plead in defence. Starr v. 
i Haskins, 26 N. J. Eq. 414. The same principle is illustrated by Dodds v. Hills, 2 Hem. 
if & M. 424. There a trustee of stock gave a power of attorney to a dona fide purchaser 


i to secure a transfer of the stock on the books of the company. It was held, notwith- “ 
standing the objection of the cestud gue trust, that the transfer might be made by the 
i purchaser. 


Equity — EQuITABLE MorTGAGES.—A trust deed purported to convey land as 
security for indorsements to be made by the cestui gue trust named therein. The 
name of the grantee, the trustee, was omitted from the deed. In reliance on the deed 
the cestui gue trust made the indorsements and was charged on them. /eé/d, that, 
although the deed is inoperative at law, it is enforceable by the cestué gue trust as an 
equitable mortgage. Dzulany v. Willis, 29 S. E. Rep. 324 (Va.). 

The deed was invalid at law because of the omission of the name of the grantee. 


However, it was apparent on the face of the deed that the grantor intended that this 
i specific piece of property should operate as security for the valuable consideration 
which was advanced by the cestué gue trust. In such a case there is an equitable mort- 
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gage, creating a lien on the property. Equity will not allow the transaction to fail, but 
will give effect to the manifest intention of the parties. In accord with the principal 
case is Burnside v. Wayman, 49 Mo. 356. Similar relief has been granted where a 
deed was left unsealed by mistake. Dunn v. Raley, 58 Mo. 134. 

Equity — INJUNCTION TO RESTRAIN BREACH OF CONTRACT. — The plaintiff and 
the defendant were parties to a bi-lateral contract, the plaintiff agreeing to furnish his 
theatrical troop to act at the defendant’s theatre for seven stated nights, and to furnish 
certain printing in advance ; the defendant agreeing to furnish the theatre with equip- 
ments, attendants, house programmes, etc. The plaintiff furnished the printing, and 
was ready to perform the rest of his contract; but the defendant let the theatre to 
another party. On the plaintiff's application the lower court issued an injunction 
restraining the defendant, in effect, from hindering the plaintiff’s company from making 
use of the theatre, from using, or allowing any other company to use, the theatre an. 
the seven days, and from “ refusing to furnish ” the plaintiff with everything contracte 
that the injunction was improper. Welty v. Facobs, 49 Rep. 723 (IIL). 

ee NOTES. 


EVIDENCE — TRIAL OF Fact wITHOouT A JuRyY.— He/d, that the admission of im- 
proper evidence in a case tried without a jury is not a ground for reversal. Bell v. 
Walker, 74 N. W. Rep. 617 (Neb.). 

The decision is in conformity with settled Nebraska authority, holding that the 
admission of immaterial and incompetent evidence in a trial without a jury is not re- 
versible error if enough material and competent evidence was admitted to sustain the 
finding of the court. Whipple v. Fowler, 41 Neb. 675; Willard v. Foster, 24 Neb. 213. 
There is a dearth of authority on the precise point. The jury system is primarily re- 
sponsible for the English law of evidence. The jury being an untrained and unskilled 
tribunal, it was necessary to lay down rules of exclusion which would result in pre- 
senting a clear and definite issue of fact; it was also necessary to exclude other evidence 
from consideration on account of the danger that it would be misused. The reasons 
for these excluding rules are not applicable when the court alone determines questions 
of fact, and the decision in the principal case commends itself strongly. The authori- 
ties, however, are probably contra. Begg v. Whittier, 48 Me. 314; Hopkins v. Forsyth, 
14 Pa. St. 34; Hilliard, New Trials, § 40. 


EVIDENCE — WILLS — DECLARATIONS AS TO UNDUE INFLUENCE. — He/d, where a 
will is contested on the grounds of undue influence, a declaration by the testator, two 
days after making the will, that his wife and son made ii, is admissible to show the 
ee of the. testator. Ball v. Kane, 39 Atl. Rep. 778 (Pa.). One judge 

senting. 

It is a generally accepted rule of evidence that where undue influence is in issue, 
the mental capacity of the testator may be proved by his declarations subsequent to 
the making of the will. Waterman v. Whitney, 11 N. Y. 157. The majority of the 
court were of the opinion that the testator’s declaration was admissible under this rule. 
But it seems that the evidence should have been rejected on the ground taken by the 
dissenting judge, that this declaration of the testator had no tendency to prove his 
mental capacity. And even though it be conceded that the declaration raises an in- 
ference as to his mental condition, the inference is too slight and conjectural to afford 
a ground for admitting the evidence, especially as there is great danger of the jury 
using it as proof of the fact of undue influence.’ 


GARNISHMENT — RIGHTS UNDER A CONTRACT.— The defendant contracted with 
A to saw logs furnished by A for one year, payment by monthly instalments. After 
part performance, A was cited as garnishee in an execution issued against the defend- 
ant. Held, that such attachment covered all the claims of the defendant which might 
accrue under the contract as well as those already existing. Fay & Zgan Co. v. 
Ouachita, etc. Mills, 23 So. Rep. 312 (La.). 

The authorities draw a distinction between actual debts and possible future indebt- 
edness. The former, including present debts payable in the future, are held subject to 
attachment under garnishment process, and the latter are excluded from its operation. 
Balt. & O. R. R. Co. v. Gallahue’s Admrs., 14 Grat. 563; Coburn v. City of Hartford, 
38 Conn. 290; Otis v. Ford, 54 Me. 104. There can be no doubt that such is the cor- 
rect interpretation of the statutes on this subject. In the principal case the court 
disregarded this distinction. The contingent future advantage to accrue to the defend- 
ant under the operation of the contract was in no sense a debt, and therefore should 
not have been reached by a garnishment process. Such, indeed, is the rule laid down 
in an earlier Louisiana case. Maduel v. Mousseaux, 29 La. Ann. 228. 
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INSURANCE — ACCIDENTAL CAUSE OF DEATH. — Hé/d, that where blood poisoning 
results from an abrasion of the skin of a toe by a new shoe, and death follows, the 
death is properly attributable to “bodily injuries effected by external, violent, and 
accidental means,” within the meaning of an accident policy. Western Commercial 
Travellers’ Ass'n v. Smith, 85 Fed. Rep. 401 (C. C. A., Eighth Cir.). 

The decision turns upon the meaning given to the word “accidental.” While the 
authorities clearly show that the word “accident” in an insurance policy is given a 
different signification from that in which it is commonly used, no entirely satisfactory 
definition of an accident has yet been found. A number of the better definitions are 
collected in Lovelace v. Travellers’, etc. Ass'n, 126 Mo. 104. Perhaps the most definite 
conclusion that can be gathered from the decisions is that an injury is accidental when 
produced by some unforeseen, unintended, and violent agency. A case which naturally 
invites comparison with the principal one is Baron v. u S. Mutual Accident Ass'n, 12 
N. Y. 304, where it was held that death resulting from a malignant pustule, cause 
by contact with diseased animal matter, was not accidental. The finding of the court 
that the pustule was a disease, excludes the idea of a violent agency, and seems to be 
sufficient to distinguish the cases. 


LEGAL TENDER — MUTILATED Note. — The plaintiff presented in payment of car 
fare a note, from the corner of which a piece about an inch square had been torn. 
The conductor refused the mutilated note and, upon the refusal of the plaintiff to make 
further payment, ejected him from the car. é/d, that the railroad company is not 
liable in an action for damages for the ejection. orth Hudson County R. R.v. Ander- 
son, 39 Atl. Rep. 905 (N. J., C. A.). 

The case rests on the ground that while a mutilated note may, by the rules of the 
Treasury Department, be redeemable, the holder of such a note cannot cast upon one, 
unwilling to assume it, the burden of applying for its redemption. This is a sensible 
decision, and is distinguishable from the case of Mew Jersey, etc. R. R. Co. v. Morgan, 
52 N. J. Law, 60, which was relied upon by the plaintiff. In that case a coin consid- 
erably worn, but still distinguishable as a coin which had been issued from the mint, 
was held to be a legal tender. The cases may be distinguished on the ground that the 
coin presented all the indicia of money, while the mutilated note did not. 


MARINE INSURANCE— SPONTANEOUS COMBUSTION. — Hé/d, that an owner of a 
vessel cannot recover insurance on his freight against loss by fire and perils of the sea, 
when the captain of the vessel was obliged to discharge part of the cargo of coal be- 
cause of imminent danger of spontaneous combustion. Zhe Knight of St. Michael, 
[1898] P. 30. See NoreEs. 


PERSONS — GUARDIAN DE SON TORT — PURCHASE OF WARD’S LAND. — One who, 
without legal appointment, assumed to act as a guardian to a person on compos mentis, 
pea at a tax sale land belonging to the ward. e/d, that he acquired no bene- 

cial interest therein. Zown of Thornton v. Gilman, 39 Atl. Rep. goo (N. H.). 

The case falls within the principle that whoever assumes to act as a fiduciary incurs 
all of the burdens and incapacities pertaining to a de jure occupant of the position. 
Perry, Trusts, § 245; Schouler, Domestic Relations, § 326. The application of this 
doctrine to guardians is well recognized, although cases upon the point are rare enough 
to be interesting. A more familiar instance is that of the executor de son tort. Ot 
_ course, a guardian legally appointed would not be allowed to compete with the interests 
of the ward by purchasing the latter’s land at a tax sale. The present decision, there- 
fore, follows inevitably from the general principle as above stated. 


PERSONS — MARRIED WOMEN — ALIENATION OF HUSBAND’S AFFECTIONS. — 
Held, where by statute a married woman is given the right to bring actions in her own 
name, she may maintain an action against one who wrongfully induces her husband to 
leave her. Gererd v. Gererd, 39 Atl. Rep. 884 (Del.). 

The case affords a striking illustration of the way in which the harsh and unreason- 
able rule of the common law relating to married women has been swept away by 
courts and legislatures. A different decision, however, has been reached in several 
of the jurisdictions where the icadency in general is to place a strict construction upon 
the statutes enlarging the rights of married women. Duffies v. Duffies, 76 Wis. 374. 
The more reasonable view, and that supported by the great weight of authority, is in 
accord with the principal case. Cooley, Torts, 2d ed., 228. The injury resulting from 
the alienation of affections is the same whether it affects the husband or the wife, and 
all that stood between the wife and her right of action at common law was the legal 
fiction that the husband and wife are one. Where a statute removes the disability 
which is founded upon this fiction, there seems to be no satisfactory reason against 
allowing the action. 
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PLEDGE — NEGOTIABLE PAPER.—A bank made a pledge of negotiable paper, 
which it agreed to hold as agent for the pledgee. There was no actual transfer of 
Possession. Held, that the pledge is valid even as against creditors of the bank. 
Matthewson v. Caldwell, 52 Pac. Rep. 104 (Kan., Sup. Ct.). See Nores. 


PROCEDURE — VERDICTS — SEPARATION OF JURY. — By consent of the prisoner 
and prosecuting attorney and by direction of the court, the jury gave to their foreman a 
sealed verdict, and separated for several hours before returning this verdict. e/d, that 
this is reversible error. State v. Mason, p Pac. Rep. 525 (Wash.). 

The practice as to the separation of jurors after sealing a verdict differs in this 
country. If such separation is by consent of parties or direction of the court, it is 
almost universally held unobjectionable in civil cases. In only a few jurisdictions is it 
allowable in criminal cases, under any circumstances. As a sealed verdict cannot be 
changed, and permission to separate is conducive of promptness in the rendition of 
verdicts, it seems that such permission, in the discretion of the court, should be allowed 
in criminal cases. State v. Engles, 13 Ohio, 490; Sanders v. State, 2 Lowa, 230. 


PROPERTY — CHATTEL MoRTGAGE— RIGHTS OF ASSIGNEE.— A gave a chattel 
mortgage to B, and later one on the same property to C, the latter agreeing with B that 
B’s mortgage should have priority. C, however, filed his first and immediately assigned 
it to D, a bona fide purchaser for value. He/d, that B has a first lien as against D. 
David Stevenson Brewing Co. v. Iba, 49 N. E. Rep. 677 (N. Y.). 

The fact that this question arises in New York shows the persistent opposition of 
the. legal profession to the New York doctrine as to latent equities, namely, that an 
assignee of a chose in action takes it subject not only to equities in favor of the 
obligor and subsequent parties, but also to those in favor of outsiders. The doctrine is 
wrong on principle, but seems firmly established in New York. Greene v. Warnick, 64 
N. Y. 220. The principal case carries the application of it to an unfortunate extreme. 
The court cites in support of its ruling Decker v. Boice, g tae Y. 215, but the passage 
referred to is only a dictum, and moreover is founded on the special provisions of the 
Statute as to the recording of conveyances of real estate. Under any reasonable inter- 
pretation of the statute requiring the filing of chattel mortgages, B’s mortgage, being 
unrecorded, would be wholly void as to D, and to give effect to the agreement between 
B and D is to provide a very easy method of evading the registry laws. 


PROPERTY —- CoMMON-LAW CopyrIGHT. — Hé/d, the distribution of a book among 
the public generally, or those who choose to subscribe for it under certain terms, 
though it is not sold but only let for a term under restrictions as to its use, amounts 
to such a publication as will deprive the author of his common-law right of literary 
property in its contents. “—— Mercantile Agency v. Jewellers’ Weekly Publishing 
Co., 49 N. E. Rep. 872 (N. Y.). 


PROPERTY — DEEDS — DELIVERY — TRUSTS. — A deed sought to convey property 
to A on certain trusts. The deed was sealed and recorded, but there was no further 
evidence of delivery. The trustee never accepted the trust. é/d, that the benefici 
cannot enforce the deed against the grantor or his representatives. Loring v. Hildr 
49 N. E. Rep. 652 (Mass.). 

According to the settled law of Massachusetts, the fact of recording is not conclu- 
sive evidence of delivery. Maynard v. Maynard, 10 Mass. 456. Consequently, the 
deed was at law a nullity, and the grantor was never divested of his title. The case, 
therefore, was very properly treated as falling within the principle that equity will not 
compel a donor to complete an imperfect gift. If, however, the court had found a valid 
delivery, the trust pron have been enforced against the grantor, notwithstanding the 
trustee’s disclaimer. Adams v. Adams, 21 Wall. 185. The distinction is that where 
the deed is properly delivered, the title rests immediately in the trustee without accept- 
ance and even without his knowledge. A perfect trust having been thus created, it 
will not be allowed to fail even though the trustee by his disclaimer thrusts the title 
back on the grantor. 


PROPERTY — EQUITABLE CONVERSION — RESULTING TRusTS. — Land was devised 
to X upon trust to sell and to divide the proceeds between testator’s two children. 
One of the latter died during the lifetime of the testator. Aé/d, that the lapsed share 
of the deceased child results to the heir of the testator and not to his next of kin. Jn 
ve Rudy’s Estate, 3 Atl. Rep. 968 (Pa.). 

The case is undoubtedly law, and is simply a reiteration of the doctrine of Ackroyd v. 
Smithson, 1 Bro. C. C. 503. Ever since that leading case, it has been uniformly held 
that where the purposes of a conversion partially fail, the trust results to the heir or 
next of kin according to the nature of the property in its unconverted condition. 
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Nowadays the question is not so frequently raised in the United States because of the 
prevalence of statutes assimilating intestate succession in the cases of real and personal 
estate. 


PROPERTY — FIXTURES — MORTGAGOR AND MORTGAGEE. — A executed a mortgage 
to plaintiff on a factory and the machinery therein, but it was filed as a real-estate 
mortgage only. A became bankrupt, and the plaintiff sued to foreclose against de- 
fendant, A’s assignee. Held, that the mortgage operated as a chattel mortgage on the 
machinery, and being unrecorded is void as to creditors of the mortgagor. She/don v. 
Wickham, 50 N. Y. Supp. 314 (Sup. Ct., App. Div., Third Dept.). Two judges dis- 
senting. 

The majority of the court felt bound by Stephens v. Perrine, 143 N. Y. 476; but this 
case only ecided that the failure to file a chattel mortgage renders it void as to cred- 
itors. The court in the principal case assumed that the machinery was personal pro 
erty as between mortgagor and mortgagee. This may be open to doubt. The law in 
England is certainly the other way, Holland v. Hodgson, L. R. 7 C. P. 328, and the 
English view has generally been followed in this country. Ostumwa Woolen Mill Co. v. 
Hawley, 44 Iowa, 57. In Massachusetts, however, the decisions seem to agree with 
the principal case. Gale v. Ward, 14 Mass. 352; but see Pierce v. George, 108 Mass. 
78. The machinery in question seems to have the essential qualities of a fixture, and 
it is difficult to see how the case can be supported. 


PROPERTY — Powers. — A testator devised his estate to his widow for life, with 
power to sell or dispose of it for her support. She did not exercise the power. He/d, 
that the estate is not liable for debts incurred by her for her support. yon v. 
Mahan, 39 Atl. Rep. 893 (R. L.). 

The case is clearly right. It bears some points of resemblance to the leading case 
of Jones v. Cifton, 101 U.S. 225. In that case a husband gave several parcels of land to 
his wife, reserving to himself a general power of appointment. It was held that this 
power was not available to his creditors. Powers are purely personal, and while a 
power may make the donee potentially dominus of the property, he cannot be com- 
pelled to exercise it. If he fails to do so, creditors have nothing to which they can 
attach a claim. 


PROPERTY — PRESCRIPTION — EMINENT DoMAIN. —A railroad entered upon and 
occupied land without the owner’s consent. In an action of ejectment by the owner, 
held, that as the company could obtain a right of way by virtue of its right of eminent 
domain, it could not acquire such an easement by prescription, even though its origi- 
nal entry was not in the exercise of its right of eminent domain. Marron v. Wilming- 
ton & W. R. R. Co., 29 S. E. Rep. 356 (N. C.). 

The ground of decision is apparently that the possession of the company was not 
adverse. It is held generally that a railroad company entering on land without the 
owner’s consent, or without the proper exercise of its charter privileges, is a trespasser. 
2 Wood, Railroads, § 247. There seems to be no reason, therefore, why its possession 
should not be considered adverse so as to give title if continued for a sufficient time. 
There appears to be no authority on the point, however. 


TORTS — LIBEL PER SE.— The defendant company falsely published of the plain- 
tiff: “The General’s bride is a dashing blonde, said to have been a concert-hall 
singer and dancer at Coney Island.” It was alleged and proved that these were places 
of notoriously evil resort. He/d, that the imputation is libellous per se. Gaées v. 
Y. Recorder Co., 49 N. E. Rep. 769 (N. Y.). See Notes, 12 Harv. LAW REV. 57. 


Torts — NEGLIGENCE — PLAINTIFF'S ILLEGAL Act. — The deceased, while trav- 
elling on Sunday in violation of a statute forbidding travel on that day, was killed at a 
crossing by the ye mo operation of the defendant’s train. In an action by the next 
of kin, Ae/d, that the violation of the statute by the deceased is no bar to the recovery. 
Boyden v. Fitchburg R. R. Co., 39 Atl. Rep. 771 (Vt.). 

The decision is supported by the weight of authority in this country, and seems to 
represent the correct view. The mere fact that a person is travelling on a day when 
travel is illegal cannot be said to contribute in any degree as the cause of deinye 
resulting from the negligence of another. Sutton v. Town of Wauwatosa, 29 Wis. 21. 


TORTS — OBSTRUCTION OF HYDRANT. — Hé/d, that one who obstructs the use of a 

city hydrant by firemen is liable to one whose property is — by fire in conse- 

— thereof. Xiernan v. Metropolitan Construction Co., 49 N. E. Rep. 648 (Mass.). 
ee NOTES. 


Trusts — Cestut BARRED BY THE STATUTE OF LIMITATIONS. — The trustee 
wrongfully conveyed the trust property, and the grantee with notice held for the 
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statutory period. A¢/d, that as the trustee is barred from recovering the property in 
equity by analogy to the Statute of Limitations, so are the cestuis gue trust barred, 
though t ey were infants or not yet born at the time of the wrongful conveyance. Will- 
son v. Louisville Trust Co., 44 S. W. Rep. 121 (Ky.). See NoTeEs. 


TRusTS — DEDICATION FOR PuBLic Use — PARTIES. — Land was conveyed by deed 
to the selectmen of a town for use as a public park only. A bill in equity was brought 
by the grantor to restrain the erection of a school building upon the lot. é/d, that 
such a use is inconsistent with the terms of the trust and the bill will lie. Rowzee v. 
Pierce, 23 So. Rep. 307 (Miss.). 

If land is dedicated to public use without a deed, it is the general doctrine that the 
dedicator grants an easement only. He retains the soil for every purpose not incon- 
sistent with the public easement, and may maintain appropriate actions for any en- 
croachment upon it. St. Mary’s v. Jacobs, L. R.7 Q. B. 53; Bliss v. Ball, 97 Mass. 
597. But when the dedicator parts with the fee it is difficult to see what interest he 
retains in the land, and as in the case of a charitable trust the Attorney-General would 
seem to be the proper party to represent the rights of the public. However, as in the 
principal case, it is generally held that the grantor still has such an interest as to 
entitle him to enforce the trust as originally declared. Warren v. Lyons City, 22 
Iowa, 351; Gilman v. Milwaukee, 55 Wis. 328. 


REVIEWS. 


TowNsHIP AND BorouGH; being the Ford Lectures delivered in the 
University of Oxford, 1897. By Frederic William Maitland, LL. D. 
Cambridge [Eng.]: University Press. 1898. 

In these lectures Professor Maitland renews his investigations into the 
history of boroughs and of the land laws, dealing especially with the legal 
ownership of the common waste in a borough like Cambridge, which was 
in no one’s lordship. He establishes successfully, with the charm of style 
no other writer on English law possesses, that one can hardly find owner- 
ship in such land apart from the right of users; that the grant of the 
town of Cambridge by King John to its burgesses did not convey a prop- 
erty right in common or waste; that where aggregate ownership can be 
predicated one cannot distinguish common from corporate ownership ; 
and that when, in 1803, the common arable fields of Cambridge were to 
be inclosed, there were really no owners of the balks and waste. As he 
sums up his thesis, “ it is exceedingly hard to disengage those elements 
of property and rulership which are blent in the medieval dominium, and 
, to unravel those strands of corporateness and commonness which are 
twined in the medieval communitas.” 


These lectures are more than usually full of striking and epigrammatic | 


suggestions. Of the fiction — if, as he doubts, it is a fiction — of corpo- 
rate ownership, the author truly says that we must not regard the fiction 
as the work of lawyers. “The lawyer is not the motive force, but the 
drag on the wheel, and must protest that the layman is (if you please) 
‘feigning ’ more rapidly than the law will allow. It is not the lawyer, but 
the man of business, who makes the mercantile firm into a person distinct 
from the sum of the partners. It is the layman who complains that the 
club cannot get its club-house without ‘some lawyer’s nonsense about 
trustees.’” ‘‘ Law sees differences of kind where nature has made differ- 
ences of degree.” “Explorations in foreign climes may often tell us 
what to look for, but never what to find.” ‘The man who is reaping his 
acre-strip will be able to enjoy some of the forthcoming bread and beer ; 
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but not all of it; the king will come round for his share. The king has 
a right ... call it governmental, call it proprietary, call it what you will, it 
ends in bread and beer ; and that is where the cultivator’s right ends.” 
This is good reading and good thinking. If any one deem it baseless 
conjecture, brilliantly expressed, let him look at the Appendix. This oc- 
cupies more than half the book, and records a patient and exhaustive 
investigation into the history of the Cambridge fields and houses from 
Domesday to this century, with a few careful notes on the history and in- 
stitutions of the borough. Professor Maitland’s thought is clear and his 
style graceful because he has made his investigation and formed his con- 
clusions before he has attempted to write his book. J. H. B. 


A TREATISE ON THE LAw OF NEGLIGENCE. In two volumes. By Thomas 
_ G. Shearman and Amasa A. Redfield. Fifth edition. Substantially 
rewritten. New York: Baker, Voorhis, & Co. 1898. pp. ccii, 1,427. 
This work requires no general introduction ; and the reviewer’s attention 
is now to be confined mainly to the changes and additions which appear 
in the fifth edition. Negligence so pervades the different branches of the 
law that any treatment of it must be rather disjointed. The same general 
principles, however, run through the subject ; and by setting forth these 
principles in the first chapter and following them throughout, the authors 
avoid the error of making a mere collection of authorities. This prelim- 
inary is clearly and acutely written, although it is believed that complexity 
would have been avoided if, instead of three degrees of care, simply due 
care under all the circumstances had been used as a basis. Accuracy of 
definition avoids much of the danger caused by this complexity. But the 
preliminary statement of principle is little changed from the fourth edi- 
tion, and hence is not directly under consideration. 

From 1,429 pages of the fourth edition the two volumes have now 
reached a total of 1,629 pages. Some sections are altered, some entirely 
rewritten ; and a very complete collection is made of cases decided, even 
during the last year, on almost every conceivable point or diversity. The 
late cases are, as a rule, carefully classified, although occasionally a case 
is not given its full significance. Spade v. Lynn & Boston R. R. Co., 168 
Mass. 285, for instance,—a case decided hardly more than twelve 
months ago, — is the first case cited as showing that damages cannot be re- 
covered for mental suffering negligently caused ; whereas in fact the case 
was the second in America to raise the doubtful question whether dam-~ 
ages can be recovered for actual physical injury resulting from mental 
shock. The rule laid down by the court, that there can be no recovery 
for such an injury, by no means follows from the rule discussed in the 
text ; yet this further question is not touched upon. This oversight, how- 
ever, is exceptional, and the references are generally well made. 

The chief alteration in the present edition is in the treatment of that 
exception to the fellow-servant rule known as the “ Vice-Principal” doc- 
trine. Such a doctrine, the authors state, has become generally accepted 
since the publication of the last edition. This statement at first reading 
is startling ; and although it is modified by careful definition so that the 
word “ vice-principal ” assumes a meaning not generally attributed to it, the 
statement seems somewhat too broad. Starting with the opinion that 
such a rule ought to exist, the writers are inclined to take their point of 
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view too seriously, and seem over eager to spell] their rule out of cases 
which do not necessarily go to the full length. It must be remembered 
that aside from a vice-principal rule there is another rule imposing upon 
a master certain duties to his employees which he cannot delegate ; and 
if a master delegates a duty of this sort to a servant who fails to perform 
it, he is himself liable. The New York rule, which the reader is given 
to understand has the authors’ support, is stated as providing that “a 
vice-principal is one to whom is deputed the discharge of some duty or 
the exercise of some power which belongs to the master as such.” § 231. 
This definition appears to confuse the two rules just alluded to. So far 
as the first part of the rule goes, that a master is liable to one servant 
for the act of another servant who is performing a duty belonging to the 
master, we agree ; he is liable, however, not because his servant is a vice- 
principal, but because he himself is under a duty the responsibility of 
which he cannot escape by delegating its performance. McKinney, 
Fellow-Servants, § 70; Bishop, Non-Contract Law, 665, note. As for 
the master being further liable for the acts of a servant to whom he has 
delegated merely his powers, we do not agree. Such a doctrine is not 
justified by any of the cases cited in New York, where the consideration 


has always been whether the act of the servant was one which the master. 


was under a duty todo. Hawkinsv. N. Y., L. E. & W. R. R. Co., 142 
N. Y. 416. Although the broader rule once had the sanction of the 
United States Supreme Court in the “ Ross Case,” we can hardly agree 
that later ‘‘the ‘Baugh Case’ inferentially recognizes the rule,” § 233, 
note 2; on the contrary, while the court takes pains to distinguish the 
former case, it seems “ inferentially ” to overrule it. The decision in the 
“ Baugh Case” has since been followed by several courts, which have 
treated it as practically overriding the “ Ross Case.” 8 Harvarp Law 
REvIEw, 57. A few States, it must be admitted, fully support the broader 
rule ; but the rule should not be laid down too sweepingly. Its treatment 
in the text, moreover, appears to be inconsistent with § 232, note 1, 
which deals with the master’s liability as requiring that the act of the so- 
called vice-principal should be one which the master is under a duty to 
do, or else that the master himself be fixed with some personal wrong. 
That treatment is on principle the better one; and the writers themselves 
apparently try to make all cases conform to that test. All cases in which 
the question is raised whether or not a general agent is a vice-principal 
are dealt with as cases where the principal has delegated the perform- 
ance of a duty to the agent, the theory being that principals owe a duty 
of superintendence even in matters of detail. It is doubtful, however, 
whether the principal ever does owe such a duty, apart from the duty to 
establish suitable regulations, furnish suitable appliances, and hire compe- 
tent servants. In the absence of such a duty, when a superintendent is 
appointed he is ordinarily under a duty simply to his employer, a duty 
like that of all the other employees ; and he is to all intents and purposes 
their fellow-servant. If this rule ever works injustice, is it not by reason 
of the inherent evil of fellow-servant rule? ‘The failure to distinguish 
between the vice-principal rule and the different phases of the rule im- 
posing on masters certain unassignable duties is to be regretted ; for a 
discussion that fails even to notice the distinction can hardly be consid- 
ered adequate. 

It is not intended by these criticisms to disparage the merit of this 
work of Shearman and Redfield. While we disagree with some of the 
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positions taken, they are all taken skilfully, and logically developed ; and 
the work must be recognized as a standard upon the subjects with which 
it deals. j.G. P. 


Tue Law or NEGOTIABLE INSTRUMENTS: STATUTES, CASES, AND AUTHORI- 
TIES. Edited by Ernest W. Huffcut, Professor of Law in Cornell 
University College of Law. New York: Baker, Voorhis, & Co. 
1898. pp. xvi, 700. 

The most important result of the efforts of the American Commis- 
sioners on Uniformity of Laws has been the recent enactment in several 
of our States of the Negotiable Instruments Law, a codification of the law 
of negotiable paper based upon the English Bills of Exchange Act. Mr. 
Huffcut’s volume is perhaps the most elaborate annotated edition of this 
statute that has yet appeared. Part I. contains the statute and the Eng- 
lish Bills of Exchange Act. The text of the former is accompanied by 
numerous annotations, including many of the notes made by the drafts- 
man, J. J. Crawford, Esq., as they appeared in the draft printed by the 
Commissioners. Article I. of Part II. contains selections from various 
legal writers on such topics as codes governing negotiable paper, the 
construction of codifying statutes, and the history of the law merchant. 
In Article II. of Part II. there are about three hundred annotated cases, 
mostly American, illustrating the provisions of the code, to which there 
are cross references. 

The editor states that his volume is intended primarily for students, 
and he is undoubtedly right in saying that the importance of the Negoti- 
able Instruments Law, especially in view of its probable enactment in a 
majority of our States, renders necessary a familiarity with the statute on 
the part of students. A word of caution, however, might well be given to 
those intending to use this volume as a text-book ; for, were the student 
and instructor to rely primarily upon the statute, referring only incident- 
ally to the decisions, instead of using the act merely as supplementary to 
the reading and discussion of the cases, there would be the danger that 
the study of the subject might be robbed of its vitality and value. In 
certain instances, furthermore, the order in which the cases are arranged 
might perhaps have been improved upon, to bring out more clearly the 
development of the subject as a whole. While the work is designed chiefly 
for use by students, the practising lawyer, especially in jurisdictions where 
the statute has been enacted, will undoubtedly find Mr. Huffcut’s book 
serviceable. H. D. H. 


A TREATISE ON THE MILITARY Law OF THE UNITED States. By George 
B. Davis, U.S.A. New York: John Wiley & Sons. 1898. pp. xii, 
754 

pestioady interesting at this time of our military activity is a com- 
prehensive and clear exposition of the military law of the United States. 

The writer, whose experience and position well fit him for the task, deals 

with the sources and authority of our military law; the constitution, com- 

position, and jurisdiction of courts-martial and their method of pro- 
cedure ; the articles of war, with a full discussion of each one; and the 
forms used in framing the charges and pleas in the several tribunals. 
The work is well done. The divisions of subjects and chapters have, 
as a rule, been clearly arranged ; the discussions are exhaustive, without 
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being lengthy ; while the notes furnish a valuable list of authorities and 
examples. Exception might be taken perhaps to the author’s treatment 
of the subject of evidence, wherein he makes the bulk of our common 
law of evidence depend so much on the “best evidence” rule, —a rule that 
would often carry us too far in its application; and his attempt to base 
all rules of evidence on logical principles seems to lose sight of the purely 
historical growth of many of those rules. While there is traced the 
source and development of our military law from that of England, and in 
the chapter on the American Articles of War comparison is made with the 
English Articles, it still seems that a comparison of our system of military 
law with that of other European nations would have proved both instruc- 
tive and interesting. Perhaps the author, however, in limiting his work 


to a volume of convenient size, wisely made his treatment expository and 
not critical. S. H. 


BOOKS RECEIVED. 


INTRODUCTION TO THE STUDY OF THE Law. By Edwin H. Woodruff. New 
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